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 This opinion resolves motions by defendants to dismiss the complaint in this matter, and 

a cross-motion by plaintiff for summary judgment. Sierra Energy Partners LP (“Sierra LP”), 

Sierra GP LLC (“Sierra GP”), and Sierra Resources, Inc. (“Sierra Resources”) (collectively the 

“Entity Defendants”), together with The Bank of New York Mellon Trust Company, N.A. 

(“BNY Mellon”),1 moved pursuant to Court of Chancery Rule 12(b)(6) to dismiss the complaint 

for failure to state a claim upon which relief can be granted. As explained further below, in 

support of their motion to dismiss, defendants have presented matters not included in the 

complaint. Therefore, pursuant to Court of Chancery Rule 12(b), the Court determined to treat 

defendants’ motion to dismiss as a motion for summary judgment.  As required by that rule, 

plaintiff was afforded an opportunity for discovery limited to the additional matters presented by 

the defendants. The parties agree at this point that there are no genuine issues of material fact; 

indeed, premised upon that agreement, plaintiff has presented a cross-motion for summary 

judgment in its favor. 

 Separately, defendants Sarah W. Bryant, Robert P. Gray, Richard T. Hanson, Elizabeth F. 

Prince, and John W. Reynolds (the members of the board of directors of Sierra Resources, and 

collectively the “Individual Defendants”) have joined the Entity Defendants’ motion to dismiss 

(turned motion for summary judgment). For the reasons set forth below, defendants’ motions are 

denied, and plaintiff’s cross-motion for summary judgment is granted. 

                                                
1 Although BNY Mellon and the Entity Defendants have separate counsel in general, they have taken a common 
position in this litigation, there has been no suggestion of any conflict of interest among them, and they are thus 
represented by a single law firm, the same firm that is representing the Individual Defendants. Because the judgment 
sought by the plaintiff – invalidation of the dead hand proxy put provision of the trust indenture under which BNY 
Mellon is trustee – implicates BNY Mellon’s rights and obligations under the trust indenture, BNY Mellon is a 
necessary party to this action, although there is no claim that it owed, breached, or aided and abetted any breach of, a 
fiduciary duty to plaintiff or Sierra LP. 
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Introduction 

 The focal point of this controversy is a provision – colloquially known as a “dead hand 

proxy put” – in the trust indenture dated August 16, 2013 (the “Indenture”) governing Sierra 

LP’s 2% notes (the “Notes”) due 2028, entered into with BNY Mellon as trustee. The Indenture 

affords the holders of the Notes (the “Noteholders”) the right to require Sierra LP to pay them, in 

cash, the principal amount of the Notes, together with any accrued interest, upon the occurrence 

of a “Change of Control.” Section 11.01 of the Indenture defines a “Change of Control” as any 

event in which: 

(a) the General Partner is removed pursuant to Section 7.2 of this Indenture, or (b) during 
any period of 12 consecutive months, a majority of the members of the board of directors 
or other equivalent governing body of the Parent [Sierra Resources] cease[s] to be 
composed of individuals (i) who were members of that board or equivalent governing 
body on the first day of such period, (ii) whose election or nomination to that board or 
equivalent governing body was approved by individuals referred to in clause (i) above 
constituting at the time of such election or nomination at least a majority of that board or 
equivalent governing body or (iii) whose election or nomination to that board or other 
equivalent governing body was approved by individuals referred to in clauses (i) and (ii) 
above constituting at the time of such election or nomination at least a majority of that 
board or equivalent governing body (excluding, in the case of both clause (ii) and clause 
(iii), any individual whose initial nomination for, or assumption of office as, a member of 
that board or equivalent governing body occurs as a result of an actual or threatened 
solicitation of proxies or consents for the election or removal of one or more directors by 
any person or group other than a solicitation for the election of one or more directors by 
or on behalf of the board of directors). 
 

(emphasis added). The underlined parenthetical clause of this definition – the “dead hand” aspect 

of the proxy put – is the target of plaintiff’s complaint: plaintiff maintains that this provision per 

se violates Delaware law by depriving Sierra Resources’ incumbent board of directors of any 

ability to avoid triggering the Noteholders’ put rights by approving the election of persons 

nominated in connection with an election contest. Defendants, on the other hand, contend that 

this provision – included in the Indenture at the instance of counsel for the lead underwriter of 

the Notes offering – serves a legitimate business purpose and, in the absence of evidence that the 
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Entity Defendants or any of their directors, managers or other representatives affirmatively 

sought to include the alleged offending provision in the Indenture, there cannot have been any 

breach of fiduciary duty, to plaintiff or otherwise. 

 The Individual Defendants, as well as Sierra Resources, advance an independent basis for 

their motion to dismiss: they assert that they owe no fiduciary duties to plaintiff, and that any 

claim of breach of fiduciary duty arising out of the inclusion of the dead hand proxy put 

provision can only be asserted against Sierra GP, Sierra LP’s sole general partner. 

 Before examining the law governing these competing assertions, it is necessary to set 

forth the facts alleged in the complaint and the undisputed facts developed in limited discovery. 

The Parties 

 Plaintiff is a public pension fund owning 80% of the limited partnership interest in Sierra 

LP, a Delaware limited partnership.  How plaintiff came to own that investment will be reviewed 

briefly below. The sole general partner of Sierra LP is Sierra GP, a Delaware limited liability 

company, which owns the remaining 20% of Sierra LP’s outstanding limited partnership interest. 

In turn, Sierra GP’s sole member and sole manager is Sierra Resources, a Delaware corporation 

the common stock of which is traded on the NASDAQ Global Market. The Individual 

Defendants have constituted the board of directors of Sierra Resources at all relevant times. By 

virtue of these arrangements, Sierra Resources exercises indirect but exclusive control over 

Sierra LP. 

 The entity structure of the Entity Defendants can be depicted as follows: 

  



 4 

 

 

 

  

  

 

 

Sierra Resources is a full-service real estate company that owns, acquires, develops and manages 

primarily office, as well as mixed-use and residential, properties on a nationwide basis. Its 

primary areas of focus are the acquisition and ownership of premier properties, both on a 

consolidated basis and through strategic joint ventures. As in the case of Sierra LP, Sierra 

Resources engages from time to time in such joint ventures through direct and indirect 

subsidiaries such as Sierra GP and Sierra LP. 

Plaintiff’s Investment in Sierra LP 

 In 2008, sensing an opportunity to profit from the then dismal market for real estate-

based investments, plaintiff and Sierra Resources entered into negotiations looking to the 

formation of a joint venture that would develop, redevelop and invest in high performance, 

sustainable commercial buildings. The upshot of those negotiations was the formation of Sierra 

LP as the investment vehicle, funded with approximately $80 million in capital contributed by 

plaintiff, and $20 million contributed by Sierra Resources. Sierra LP’s limited partnership 

agreement, dated October 13, 2008 (the “LP Agreement”), contains detailed provisions limiting 

or eliminating fiduciary duties of the general partner (Sierra GP) and its affiliates (primarily in 

Sierra Resources 

Sierra GP, 
LLC 

Sierra LP 

manager and sole member 

sole general partner, 
20% limited partner 

North Carolina Police 
Retirement Fund 

80% limited partner 
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regard to competition with the limited partnership and monetary liability for breach of the duty 

of care), but the parties agree that none of those provisions bars the relief sought in this case. 

The Note Issuance and the Trust Indenture 

 In early 2013 it became apparent to the Entity Defendants that Sierra LP was 

underleveraged, and that raising new debt capital would be relatively cheap and could 

substantially improve Sierra LP’s profitability. So after consulting with plaintiff and obtaining its 

general endorsement for this strategy, Sierra GP, on behalf of Sierra LP, embarked on an effort 

to line up debt financing in the range of $150 - $175 million. On August 15, 2013, Sierra LP 

completed a public offering of $160 million in principal amount of 2% Notes. 

 The Indenture entered into in connection with that offering, and challenged in this 

proceeding, has a fairly straightforward drafting history, as discovery has revealed.2 The original 

draft of the Indenture was prepared by counsel for Morgan Stanley, the lead underwriter in the 

offering. Counsel for Sierra LP and Sierra Resources reviewed that draft and provided a variety 

of comments and suggested edits, but the critical provision (Section 11.01) remained unchanged 

from the time of its initial preparation by underwriter’s counsel until execution of the final form 

of the Indenture. And while the Entity Defendants and their counsel in connection with the 

offering clearly did not seek to eliminate or alter any element of Section 11.01 (including its 

“dead hand” provision), discovery did not reveal that any representative of the Entity Defendants 

ever suggested or encouraged the inclusion of that provision; indeed, the individuals who 

negotiated the content of the Indenture on behalf of Sierra LP and Sierra Resources testified in 

deposition that they never communicated with anyone at Morgan Stanley or otherwise on the 

subject of the provisions of Section 11.01. When the finance committee of the board of directors 

                                                
2 The drafting history of the Sierra LP Indenture closely tracks the comparable history of the indenture proxy put at 
issue in San Antonio Fire & Police Pension Fund v. Amylin Pharmaceuticals, Inc., 983 A.2d 304, 307-308 (Del. Ch. 
2009). 
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of Sierra Resources approved the terms of the offering of the 2% Notes, one of the directors 

asked the company’s outside counsel if there were any novel terms that required attention from 

the committee or the board; counsel’s response was no. 

 When Sierra LP entered into the Indenture, there had been no indication specific to Sierra 

Resources that any person was planning an election contest to replace one or more of its 

directors; indeed, there had not been any indication that any investor who might have been 

described as an “activist” was specifically interested in acquiring a significant equity position in 

Sierra Resources. On the other hand, the phenomenon of shareholder activism was well known in 

the real estate industry: most notably, there had been a widely reported (and ultimately 

successful) effort by Corvex Management begun in 2013 to change the business strategy and, if 

necessary, the composition of the trustees of CommonWealth REIT, a publicly traded real estate 

investment trust. 

The High Street Partners 13D and the Impact of Section 11.01 

 On October 12, 2015, High Street Partners, LP (“High Street”), an activist hedge fund, 

filed a Schedule 13D with the SEC indicating that it had acquired approximately 6.3% of the 

outstanding shares of Sierra Resources. The High Street 13D further stated an intention to 

propose that Sierra Resources implement a strategy involving a combination of (i) accelerating 

distributions through dividends or stock repurchases or both, (ii) selling selected real estate 

assets, and (iii) exploring other strategic alternatives, including a possible sale of the company. 

The 13D further recited that if the board of directors of Sierra Resources (which is not classified 

and whose members are therefore elected each year) declined to implement that strategy, or 

some similar strategy satisfactory to High Street, High Street might undertake to replace one or 

more of the directors of Sierra Resources through a contested solicitation of proxies. High Street 
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has not yet embarked upon such a contested solicitation, nor has it yet identified or proposed 

nominees for election to the Sierra Resources board of directors, although it has recently 

reasserted that it would consider doing so if further progress on the part of Sierra Resources in 

implementing its proposed strategy were not satisfactory.3  

 In press releases and investor presentations following the filing of the High Street 

Schedule 13D, Sierra Resources asserted, among many other things, that if High Street nominees 

constituting a majority of the board were elected, the proxy put in the Sierra LP trust indenture 

would require Sierra LP to pay off the Notes, which in turn would require Sierra LP to obtain 

new financing to support that payoff. Sierra Resources also asserted in those press releases and in 

investor presentations that the financial impact on Sierra Resources of such a refinancing could 

range from $2 to $3 million, depending on the trajectory of interest rates and other factors, but 

that an impact of that magnitude would not be material to Sierra Resources.4 In this litigation, 

defendants affirm the continued accuracy of the statements they made in late 2015 in regard to 

the potential impact of an election of a majority of High Street nominees. Plaintiff asserts that the 

impact on Sierra LP could be substantially greater than Sierra Resources’ estimates, and could 

even be catastrophic to Sierra LP’s equity holders, if alternative financing were unavailable or 

prohibitively expensive if required on short notice. The Court does not find it necessary to 

estimate, let alone determine, the precise financial impact if the proxy put were triggered; all 

parties agree that this impact would be substantial. 

  

                                                
3 Perhaps because of the status of High Street’s plans, and in light of pertinent case law, defendants do not claim that 
this action should be dismissed for lack of ripeness. E.g., Solak v. Sarowitz, 2016 Del. Ch. LEXIS 194 *13 n.21 
(Del. Ch. Dec. 27, 2016). 
4 It is unnecessary to resolve whether this indirect impact would be material to Sierra Resources. The parties agree in 
any event that the direct financial impact on Sierra LP would be five times greater than the indirect impact on Sierra 
Resources; the indirect impact on plaintiff would be four times greater. 
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Procedural Background 

 Plaintiff commenced this action on January 20, 2016, derivatively in the right of Sierra 

LP. Because Sierra GP exercises exclusive control over Sierra LP, and in turn is controlled by 

Sierra Resources and, indirectly, the Individual Defendants, defendants do not assert that pre-suit 

demand is required under Court of Chancery Rule 23.1.5 Claiming that the approval of the 

Indenture containing Section 11.01 violated defendants’ fiduciary duties to plaintiff and Sierra 

LP, plaintiff seeks a declaration that Section 11.01 of the Indenture is invalid and unenforceable. 

As noted above, the Court has determined to treat defendants’ motions to dismiss as motions for 

summary judgment, and now addresses those motions together with plaintiff’s cross-motion for 

summary judgment. The parties assert (and the Court agrees) that there are no genuine issues of 

material fact. Defendants, of course, maintain that the undisputed facts require judgment in their 

favor; plaintiff asserts that those same facts require summary judgment in its favor. As explained 

below, the Court agrees with plaintiff. 

Legal Analysis 

 A. The Challenge to Indenture Section 11.01 

 Defendants proffer a variety of assertions in support of their contention that Sierra GP did 

not breach its fiduciary duties to plaintiff and Sierra LP. Their first assertion can be dismissed 

quickly: defendants claim that the proxy put at most implicates the enhanced scrutiny standard of 

judicial review established in Unocal.6 Even if that were correct as a matter of law, that standard 

requires that the relevant fiduciary actors “show that they had reasonable grounds for believing 

                                                
5 See 6 Del. C. § 17-1001 (“a limited partner or an assignee of a partnership interest may bring an action in the Court 
of Chancery in the right of a limited partnership to recover a judgment in its favor if general partners with authority 
to do so have refused to bring the action or if an effort to cause those general partners to bring the action is not likely 
to succeed.”). 
6 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985). 
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that a danger to corporate policy and effectiveness existed … .”7 Given the undisputed fact (a 

fact that defendants themselves heavily emphasize) that the Individual Defendants were unaware 

of the content of Section 11.01 when the Indenture was entered into, defendants can hardly 

maintain that they had “reasonable grounds” to believe anything about Section 11.01. In such 

circumstances, this Court has recognized that a board’s “failure to apply a Unocal analysis, 

where such an approach is required, will [not] automatically invalidate the corporate 

transaction,” but “the business judgment rule will not be applied and the transaction at issue will 

be scrutinized to determine whether it is entirely fair.”8  

 Although defendants contest the proposition that Section 11.01 should be invalidated if it 

is not proven to be entirely fair to Sierra LP, they make one significant point that could help 

establish that Section 11.01 and the Notes issuance as a whole are entirely fair to Sierra LP: they 

have presented an affidavit from Morgan Stanley reciting that if Section 11.01 had not been 

included in the Indenture, the interest rate on the Notes would have had to have been “up to 50 

basis points” higher than 2% for the offering to have succeeded. Even if the Court were to accept 

that assertion in full, however, it would not satisfy a burden of proving entire fairness: given the 

perhaps understandably limited character of the assertion (particularly its use of “up to”), 

defendants fail to offer any proof that the inclusion of Section 11.01 avoided any specific 

additional interest cost; nor, as previously noted, do defendants contest the continued accuracy of 

Sierra Resources’ statements in 2015 about the adverse financial impact of the proxy put if 

triggered. In short, if this were a case in which a fiduciary had approved a transaction tending to 

enhance its control, it could not be sustained under any applicable standard of judicial review. 

                                                
7 Id. at 954-955. 
8 Shamrock Holdings, Inc. v. Polaroid Corp., 559 A.2d 257, 271 (Del. Ch. 1989). 
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 Defendants’ core (and most compelling) assertion, however, is this: not having drafted, 

advocated, or even been aware of the existence of the proxy put in Section 11.01 of the 

Indenture, they took no action as a fiduciary to Sierra LP to bring about the proxy put. And given 

that a member of the finance committee of the board of directors of Sierra Resources specifically 

inquired whether any provisions of the Indenture were novel terms that required board attention, 

and the company’s outside counsel answered in the negative, the defendants (even assuming that 

all of the Individual Defendants and the Entity Defendants had fiduciary duties to Sierra LP) 

were entirely blameless in this matter, and Section 11.01 is part of a contract with third parties 

which must be allowed to stand. 

 As logically appealing as this argument may be, however, this Court cannot accept it. In 

Amylin, this Court admonished that “terms which may affect the stockholders’ range of 

discretion in exercising the franchise should, even if considered customary, be highlighted to the 

board.”9 The Court cannot accept that the blame for the failure to heed this admonition in this 

case must lay solely at the doorstep of outside counsel, any more than this Court and our 

Supreme Court could accept that a board overseeing the sale of the company is blameless where 

it fails to learn that an investment banker it engaged to assist with the sale has a material conflict 

of interest.10  

 It is unnecessary under the circumstances for the Court to determine whether defendants 

breached a fiduciary duty of care or loyalty, or both. At a minimum, the defendants failed to 

exercise adequate care and cannot now conveniently take advantage of the incumbency-

reinforcing effects of Section 11.01. That conclusion might not have been appropriate in 2009, 

when this Court issued its opinion in Amylin. But faced with the admonition from that opinion, it 

                                                
9 983 A.2d at 319. 
10 RBC Capital Markets, LLC v. Jervis, 129 A.3d 816 (Del. 2015) (emphasis added). 
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can no longer be the case that delegation of authority by those ultimately responsible for the 

terms of agreements that affect the stockholder franchise (and, here indirectly, the significant 

interests of non-controlling investors) immunizes such agreements from judicial review and 

invalidation. 

 

 B. The Fiduciary Duty Claims Against Sierra Resources and Individual Defendants 

 The alternative argument advanced by Sierra Resources and the Individual Defendants in 

support of their motion to dismiss can be more easily resolved. Those defendants claim that they 

owe no fiduciary duties to plaintiff, because they are not general partners of Sierra LP. That 

argument, however, flies in the face of long-established precedent and practice in this Court. In 

In re USA Cafes, L.P. Litig., 600 A.2d 43, 48-49 (Del. Ch. 1991), this Court held that directors of 

a corporate general partner owe fiduciary duties to the limited partnership and limited partners, 

because “one who controls property of another may not, without implied or express agreement, 

intentionally use that property in a way that benefits the holder of the control to the detriment of 

the property or its beneficial owner.” Because, as determined above, Sierra Resources and the 

Individual Defendants have used the property of another – namely, plaintiff’s investment in 

Sierra LP – to benefit themselves, to the detriment of Sierra LP and, indirectly, plaintiff, they are 

accountable as fiduciaries for Sierra LP and plaintiff. Although Sierra Resources and the 

Individual Defendants present a variety of arguments why USA Cafes should no longer be 

followed, it has been consistently followed in this Court and remains governing precedent, and 

any decision to depart from it must come from our Supreme Court. 
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Conclusion 

 For the foregoing reasons, defendants’ motions to dismiss are denied, and plaintiff’s 

cross-motion for summary judgment is granted. 

IT IS SO ORDERED. 

 

          ___      _s/ Jayne Snyder_________________ 
         Chancellor 


