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NATURE OF PROCEEDINGS 
 

On November 23, 2015, pursuant to Court of Chancery Rule 12(b)(6) 

defendants below-appellants, Sierra GP LLC, Sierra Resources, Inc., 

The Bank of New York Mellon Trust Company, N.A., Sarah W. Bryant, 

Robert P. Gray, Richard T. Hanson, Elizabeth F. Prince, and John W. 

Reynolds (“Appellants”), petitioned the Court of Chancery to dismiss 

the complaint for failure to state a claim upon which relief can be 

granted. (Mem. Op. at 1). Where Appellants presented matters not in 

the complaint, the Court of Chancery determined to treat Appellant’s 

motion to dismiss as a motion for summary judgment. (Mem. Op. at 1.) 

Based on the parties’ agreement that there are no genuine issues of 

material fact, the plaintiff below-appellee, North Carolina Police 

Retirement Fund, individually and derivatively on behalf of Sierra 

Properties LP (“Appellee”), submitted a cross motion for summary 

judgment in its favor. (Mem. Op. at 1).  

On January 20, 2016, Appellee, on behalf of Sierra LP, filed suit 

alleging approval of Section 11.01 in the Indenture violated the 

Appellants’ fiduciary duties to Appellee and Sierra LP and sought a 

declaration that Section 11.01 of the Indenture is invalid and 

unenforceable as a result of the breach. (Mem. Op. at 8). The Court of 

Chancery reviewed both the parties’ motions as a motion for summary 

judgment. (Mem. Op. at 8).    

On January 9, 2017, the Court of Chancery granted the Appellee’s 

cross-motion for summary judgment and denied the Appellants’ motion to 

dismiss. (Mem. Op. at 12). The Court of Chancery ruled it was 

unnecessary to determine whether the Appellants violated their 
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fiduciary duties to the Appellee under the entire fairness standard of 

review because, at minimum, the Appellants had failed to exercise 

adequate care. (Mem. Op. at 8). Further, the Court of Chancery held 

that Amylin did not apply and reliance on counsel to implement Section 

11.01 did not immunize the provision from judicial review or 

invalidation. (Mem. Op. at 8).  

On January 9, 2017, The Appellants appealed to this Court the 

order of the Court of Chancery, dated January 9, 2017, granting the 

Appellee’s motion for summary judgment. (Notice of Appeal). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



! 3!

SUMMARY OF ARGUMENT 

 
 Sierra Resources and its board of directors exercise complete 

control over Sierra GP.  Sierra GP is the sole general partner and a 

limited partner in Sierra LP.  As such, Sierra Resources and the 

Individual Defendants also exercise control over Sierra LP.  

Accordingly, it is reasonable to conclude that Sierra Resources owes 

fiduciary duties to Sierra LP and its members because the same board 

of directors exercises complete control over Sierra GP and, through 

Sierra GP, Sierra LP.  Thus, the Appellee has standing to bring suit 

against Sierra Resources and the boards of its directors for an 

alleged breach of those fiduciary duties.   

Fiduciary duties cannot be avoided structurally by interposing 

entities. Hierarchical entity structures are not effective in 

containing fiduciary duties, which pierce through interposing entities 

to reach those who — directly or indirectly — cause entities they 

control to breach their fiduciary duties.  Although Sierra Resources 

and its board of directors indirectly control Sierra LP, neither the 

corporation nor the individual members of its board can avoid its 

fiduciary duties merely because Sierra GP is an interposing entity.   

Appellants’ argument that any claim of breach of fiduciary duty 

can only be asserted against Sierra GP, Sierra LP’s sole general 

partner, must fail. It is well established the general partner of a 

limited partnership owes direct fiduciary duties to the partnership 

its limited members. Sierra Resources and the Individual Defendants 

fail to recognize that, as the manager and sole member of Sierra GP, 

those duties have been imputed upon them, and they themselves owe 
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those duties to Sierra LP and its members. Thus, Appellee correctly 

brought suit against Sierra Resources as the parent corporation and 

the Individual Defendants because these parties exercise control over 

Sierra LP through Sierra GP as an interposing entity. 

 Sierra GP breached their fiduciary duties to Appellee, 

individually, and Sierra Properties LP by approving the Indenture 

containing Section 11.01, a dead hand proxy put provision.  The entire 

fairness standard of review applies to the board of directors’ conduct 

where approval was given where there was no present threat to the 

corporation and without an informed decision-making process. 

Sierra GP’s board of directors’ approval of Section 11.01 under 

the entire fairness standard of review, which requires both fair 

process and fair terms, must be invalidated. Approval of Section 11.01 

by the board of directors without awareness of its content, having 

neither drafted nor advocated for its inclusion, is not a fair 

decision-making process.  Moreover, having relied solely on the advice 

of outside counsel without considering the terms in Section 11.01, 

which include a dead hand proxy put provision that cannot be 

neutralized by board action, the board failed to exercise adequate 

care and breached the fiduciary duties owed to the corporation and its 

shareholders.  

Accordingly, the Appellants are not entitled to reversal and the 

Court of Chancery’s decision granting the Appellee’s motion for 

summary judgment should be affirmed.   

 
 

 
 



! 5!

STATEMENT OF THE FACTS 
 

In 2008, Appellee, North Carolina Police Retirement Fund, and 

Entity Appellant, Sierra Resources, Inc. entered into a joint venture 

to develop, redevelop and invest in high performance, sustainable 

commercial buildings. (Mem. Op. at 4). Sierra Properties LP was formed 

as the investment vehicle, funded with approximately $80 million in 

capital contributed by Appellee, and $20 million contributed by Sierra 

Resources. (Mem. Op. at 4).   

Sierra LP was underleveraged, however, and Entity Appellants, 

upon Appellee’s approval, began efforts on behalf of Sierra LP to 

raise new debt capital and improve Sierra LP’s profitability. (Mem. 

Op. at 5). On August 5, 2013, Sierra LP completed a public offering of 

$160 million in principal amount of 2% Notes. (Mem. Op. at 5).  

Counsel for Morgan Stanley, the lead underwriter in the offering, 

drafted the trust indenture (the “Indenture”) entered into in 

connection with that offering.  (Mem. Op. at 5).   

Outside counsel for Entity Appellants reviewed the draft and 

provided feedback, but Section 11.01, the critical provision, remained 

unchanged and unreviewed by Entity Appellants from its initial 

preparation until execution of the Indenture. (Mem. Op. at 5). The 

individuals who negotiated the content of the Indenture on behalf of 

Entity Appellants testified they never communicated with any of Entity 

Appellants on the subject of Section 11.01.  (Mem. Op. At 5).     

On October 12, 2015, following the approval of the Indenture, 

High Street Partners, LP (“High Street”), an activist hedge fund, 

acquired approximately 6.3% Sierra Resources’ outstanding shares. 
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(Mem. Op. at 6). In a 13D filed with the SEC, High Street proposed 

strategies for Sierra Resources to consider implementing and indicated 

failure to implement a satisfactory strategy may result in High Street 

moving to replace one or more of the directors of Sierra Resources via 

proxy solicitation. (Mem. Op. at 6). High Street has not yet acted 

upon that threat or made any threat since. (Mem. Op. at 7). 

Here, disagreement between the parties stems from a provision – 

colloquially known as a “dead hand proxy put” – in the Indenture dated 

August 16, 2013 governing Sierra LP’s 2% notes (“Notes”), entered into 

with BNY Mellon as trustee. (Mem. Op. at 2). The Indenture allows 

Noteholders the right to require Sierra LP to pay the principal amount 

of the Notes, with any accrued interest, upon the occurrence of a 

“Change of Control,” as defined in Section 11.01 of the Indenture. 

(Mem. Op. at 2). The “dead hand” aspect of the proxy put is the target 

of Appellee’s complaint.  (Mem. Op. at 2). The “put” provides that any 

“Change of Control”, due to actual or threatened solicitation of 

proxies or consent to the election or removal of one or more directors 

by the board of directors, will trigger the put.  (Mem. Op. at 2).    

 Appellee’s complaint alleges Entity Appellants’ breached their 

fiduciary duties by approving Section 11.01, which if triggered by a 

“Change of Control” would require Sierra LP to obtain new financing to 

pay off the Notes that may become due. (Mem. Op. at 7). The Court did 

not find it necessary to estimate the precise financial impact if the 

proxy put were triggered; however, all parties agree that this impact 

would be substantial.  (Mem. Op. at 7).  
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ARGUMENT 
 
I. APPELLANTS, SIERRA RESOURCES AND THE INDIVIDUAL MEMBERS OF ITS 

BOARD OF DIRECTORS, OWE FIDUCAIRY DUTIES TO APPELLEE; THUS, 
APPELLEE HAS STANDING TO BRING CLAIMS FOR ALLEGED BREACH OF 
FIDUCIARY DUTIES AGAINST APPELLANTS. 

 
 A. QUESTION PRESENTED 

  Whether Appellee, a limited partner in Sierra LP, has standing to 

bring suit against Sierra Resources, a controlling corporate parent, 

and the individual members of the board of directors of Sierra 

Resources in light of their alleged breach of fiduciary duties of the 

dead-hand proxy put provision of the trust Indenture. 

 B. SCOPE OF REVIEW 

  The Supreme Court of Delaware reviews de novo the granting of a 

summary judgment by the Court of Chancery. Reddy v. MBKS Co., Ltd., 

945 A.2d 1080, 1085 (Del. 2008).  In doing so, this Court determines 

whether the record shows there is no genuine issue of material fact, 

thus entitling the moving party to judgment as a matter of law. Arnold 

v. Society for Savings Bancorp, Inc., 650 A.2d 1270, 1276 (Del. 1994). 

 C. MERITS OF ARGUMENT 

i.  Sierra Resources And Its Board of Directors Control 
Exercise Complete Control Over Sierra LP Through 
Sierra GP As An Interposing Entity; Therefore, Sierra 
Resources And Its Board Of Directors Owe Fiduciary 
Duties To Sierra LP And Its Partners. 

 
In simplified terms, an inferential chain imputes fiduciary 

duties owed by Sierra Resources and Individual Defendants downward to 

Sierra LP and its limited partners, one of which is Appellee.  Here, 

Sierra Resources and Individual Defendants, as members of its board of 

directors, exercise complete control over Sierra GP. Sierra GP is the 

sole general partner and a limited partner in Sierra LP. As such, 



! 8!

Sierra Resources and Individual Defendants also exercise control over 

Sierra LP. Thus, it is reasonable to conclude that Sierra Resources 

owes fiduciary duties to Sierra LP and its members because the same 

board of directors exercises complete control over Sierra GP and, 

through Sierra GP, Sierra LP. 

Sierra Resources and Individual Defendants assert that they owe 

no fiduciary duties to Appellee, and any claim of breach of fiduciary 

duty can only be asserted against Sierra GP, Sierra LP’s sole general 

partner.  (Mem. Op. at 3). Delaware’s Supreme Court has yet to address 

whether a corporate general partner owes a fiduciary duty to a limited 

partnership and its limited partners. However, the Court of Chancery 

of Delaware has ruled on the issue, and has consistently followed In 

re USA Cafes, L.P. Litig., 600 A.2d 43 (Del. Ch. 1991) to answer in 

the affirmative.   

USA Cafes remains the governing precedent in Delaware, thus the 

argument set forth by Sierra Resources and the Individual Defendants 

must be rejected. In USA Cafes, limited partner investors in USACafes, 

L.P. sued the partnership, its corporate general partner and the 

corporation's individual shareholders and directors for breach of 

fiduciary duty. Sam and Charles Wyly, the director defendants, moved 

to dismiss for failure to state a claim, stating that the directors of 

the general partner owed the limited partners no duty of loyalty or 

care. Id. at 48. The Wyly brothers claimed they owed a duty of loyalty 

only to the general partner itself and to its shareholders (i.e., 

themselves). Id.    
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The Court of Chancery rejected this argument, holding directors 

of a corporate general partner owe fiduciary duties to the limited 

partnership and its limited partners. Id. at 48-49. It stated: "[T]he 

assertion by the directors that the independent existence of the 

corporate general partner is inconsistent with their owing fiduciary 

duties directly to limited partners is incorrect."  Id.  

The court based its holding in USA Cafes on the general 

principles of and by analogy to trust law. It stated, “one who 

controls property of another, may not, without implied or express 

agreement, intentionally use that property in a way that benefits the 

holder of the control to the detriment of the property or its 

beneficial owner.” Id. at 48-49. When directors of a corporate general 

partner control the partnership's property because of their control of 

the corporation that in turn controls the limited partnership, they 

owe a fiduciary duty to the limited partners as beneficial owners of 

the property. 1  By focusing on a fiduciary's control over property 

entrusted to it for another's benefit, the court denied the 

defendants' attempt to evade personal liability on grounds that a 

corporate entity stood between themselves and the beneficial owners of 

the property.2 

Because Sierra Resources and the Individual Defendants have used 

the property of another — Appellee’s investment in Sierra LP — to 

benefit themselves, to the detriment of Sierra LP and, indirectly, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1! American Bar Association, Business Law Section, Corporate Directors, LLCs and 
Liability, http://www.jurimetrics.org/buslaw/blt/2003-07-08/peterson.html(last visited 
January 27, 2017). 
2!!Id.!
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Appellee, they are accountable as fiduciaries for Sierra LP and 

Appellee. (Mem. Op. at 11). The theory underlying fiduciary duties is 

consistent with the recognition that a director of a corporate general 

partner bears such a duty towards the limited partnership. USA Cafes, 

600 A.2d at 49. That duty extends only to dealings with the 

partnership’s property or affecting its business, but its existence 

seems apparent in any number of circumstances.  Id. 

For example, two courts have held a sole shareholder/director of 

a corporate general partner personally liable for breach of fiduciary 

duty to limited partners. See Tobias v. First City National Bank and 

Trust Co., 709 F.Supp. 1266, 1277-78 (S.D.N.Y. 1989); Remenchik v. 

Whittingon, 757 S.W.2d 836 (Tex.Ct.App.1988). While these authorities 

extend the duties of the general partner to a controlling shareholder, 

they also support the recognition of such duty in directors of the 

general partner who, more directly than a controlling shareholder, are 

in control of the partnership’s property. USA Cafes, 600 A.2d at 49.   

ii. The Fiduciary Duties Owed By General Partners And 
Directors Of the General Partner Can Be Extended 
Further To LLCs Managed By Corporations. 
  

USA Cafes’ extension of the fiduciary relationship from 

corporate-controlled trusts to corporate-controlled limited 

partnerships can be extended further to LLCs managed by corporations, 

where a fiduciary relationship also exists. 3  This extension is 

supported by other limited partnership cases where directors, officers 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3!!American Bar Association, Business Law Section, Corporate Directors, LLCs and 
Liability, http://www.jurimetrics.org/buslaw/blt/2003-07-08/peterson.html(last visited 
January 27, 2017). 

!



! 11!

or controlling shareholders (including parent corporations) of 

corporate general partners were found to owe fiduciary duties to 

limited partners.  

For example, in Gotham Partners, L.P. v. Hallway Realty Partners, 

L.P., 817 A.2d 160 (Del. 2002), a corporate general partner attempted 

to further its own interests in violation of fiduciary duties imposed 

contractually by the limited partnership agreement. The Delaware 

Supreme Court affirmed the Chancery Court's holding: "[W]here a 

corporate general partner fails to comply with a contractual standard 

of fiduciary duty that supplants traditional fiduciary duties and the 

general partner's failure is caused by its directors and controlling 

stockholder, the directors and controlling stockholder remain liable." 

Id. at 173. The corporate general partner’s fiduciary duties were 

imputed to its directors and controlling stockholders because their 

actions caused their corporation to breach its fiduciary duties. 

Wallace v. Wood is another example. 752 A.2d 1175 (Del. Ch. 

1999). In Wallace, limited partners in a partnership brought a 

derivative suit against the corporate general partner, partner’s 

parent and affiliated corporations, and officers of the general 

partner for alleged breaches of fiduciary duty. Id. at 1179.  

Unquestionably, the general partner of a limited partnership owes 

direct fiduciary duties to the partnership and to its limited 

partners. Id. at 1180. The Chancery Court of Delaware extended this 

principle, holding "[o]fficers, affiliates and parents of a general 

partner may owe fiduciary duties to limited partners if those entities 

control the partnership's property." Id. at 1178. Clearly, those 
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duties, when owed, may not be breached in a manner that harms the 

partnership. Id. 

USA Cafes and other analogous cases in the limited partnership 

context indicate that Delaware courts are likely to hold directors 

responsible for breach of fiduciary duty by the corporations they 

control to members of LLCs managed by these corporations. If fiduciary 

duties owed by a corporate manager of an LLC to LLC members cannot be 

imputed to directors of the corporation, then LLC members would be 

without legal recourse against directors who breached their fiduciary 

duties. 4  The same logic applies here. If fiduciary duties cannot be 

imputed to Sierra Resources and Individual Defendants, Appellee will 

be left with no legal recourse against those with ultimate control and 

decision-making authority over Sierra LP.   

The Delaware General Corporation Law's central mandate appears in 

Section 141(a). 8 Del. C. § 141(a). It states the business and affairs 

of every Delaware corporation are managed by or under the direction of 

the corporation's board of directors. In discharging their duty to 

manage or oversee the management of the corporation, directors owe 

fiduciary duties of loyalty and care to the corporation and its 

stockholders. 

A controlling entity owes fiduciary duties to the entity, its 

members, and any entity it directly or indirectly controls.  Thus, the 

argument that any claim of breach of fiduciary duty can only be 

asserted against Sierra GP, Sierra LP’s sole general partner, must 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4! American Bar Association, Business Law Section, Corporate Directors, LLCs and 
Liability, http://www.jurimetrics.org/buslaw/blt/2003-07-08/peterson.html(last visited 
January 27, 2017). 
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fail. It is well established that the general partner of a limited 

partnership owes direct fiduciary duties to the partnership its 

limited members. Sierra Resources and Individual Defendants fail to 

recognize that, as the manager and sole member of Sierra GP with 

indirect control over Sierra LP, those duties have been imputed upon 

them, and they owe those duties to Sierra LP and its members.   

Given their role and the degree of control exercised over Sierra 

GP, Sierra Resources and Individual Defendants are essentially the 

same parties that Appellee would bring claims against if they opted to 

sue Sierra GP. Appellee correctly brought suit against Sierra 

Resources as the parent corporation and the Individual Defendants 

because these parties exercise control over Sierra LP through Sierra 

GP as an interposing entity. As a result, Sierra Resources and the 

Individual Defendants owe fiduciary duties to Sierra LP, and 

ultimately Appellee. Thus, Appellee has standing to bring suit against 

Sierra Resources and the Individual Defendants.   

II. APPELLANT’S CANNOT SATSIFY THE ENTIRE FAIRNESS STANDARD OF REVIEW 
REQUIREMENTS OF FAIR TERMS AND FAIR PROCESS REGARDING THE BOARD 
OF DIRECTORS’ APPROVAL OF A DEAD HAND PROXY PUT PROVISION IN 
SECTION 11.01 OF THE INDENTURE BECAUSE THE BOARD FAILED TO 
EXERCISE ADEQUATE CARE IN CONSIDERING WHETHER THE PROVISION WAS 
IN THE BEST INTEREST OF THE CORPORATION.   

 
 A. QUESTION PRESENTED  

 Whether approval of the “dead hand proxy put” provision in 

Section 11.01 of the Indenture violates Delaware law by depriving 

Sierra Resource’s incumbent board of directors of the ability to 

neutralize the dead hand proxy put provision under the entire fairness 

standard of review.  
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B. SCOPE OF REVIEW  

 This Court reviews the appellant’s motion for summary judgment de 

novo.  U.S. Cellular Inv. Co. of Allentown v. Bell Atlantic Mobile 

Systems, Inc., 677 A.2d 497,499 (Del. 1996).  The Court does not give 

deference to the Court of Chancery’s decisions regarding questions of 

law. Merrill v. Crothall-American, Inc, 606 A.2d 96, 99 (Del. 1992).  

 C. MERITS OF ARGUMENT  

i. The Fairness Standard of Review Must Be Applied to 
Sierra Resource’s Board Of Directors’ Decision, Or 
Lack Thereof, To Include The Dead Hand Proxy Put 
Provision In The Indenture. 

 
The board of directors, as the corporation’s governing body, is 

to manage the corporation’s business and affairs with “unyielding 

fiduciary dut[ies] to protect the interests of the corporation and to 

act in the best interests of its shareholders.” Cede & Co. v. 

Technicolor, Inc, 634 A.2d 345, 360 (Del. 1993); 8 Del.C. § 141(a).  

In Delaware, courts must apply one of three possible standards of 

review to determine if the board of directors has complied with their 

requisite fiduciary duties of care and loyalty.   

The most deferential standard of review, the business judgment 

rule, which presumes the disinterested board will act on an informed, 

good faith basis to make a rational business decision, does not apply 

when the board of directors fails to consider all material information 

available before making the business decision. Brehm v. Eisner, 746 

A.2d 244, 259-63 (Del. 2000); Unocal Corp v. Mesa Petroleum Co., 493 

A.2d 946, 954 (Del. 1985); Sinclair Oil Corp. v. Levien, 280 A.2d 

717,720 (Del. 1971).   
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The enhanced scrutiny standard of review, as established in 

Unocal, applies when a seemingly self-interested board of directors 

makes a business decision in the shadow of a threat to the 

corporation. Unocal, 493 A.2d at 954. This enhanced scrutiny standard 

of review requires the board of directors, as fiduciary actors, to 

show “reasonable grounds for believing that a danger to corporate 

policy and effectiveness existed.” Shamrock Holdings, Inc. v. Polaroid 

Corp., 559 A.2d 257, 271 (Del. Ch. 1989). 

The entire fairness standard of review, which gives the least 

deference to the board of directors’ decision, applies when the board 

is seemingly acting in self-interest but not in response to a threat 

to the corporation. Shamrock Holdings, Inc., 559 A.2d at 271. Under 

this standard, the board of directors must prove the business decision 

was entirely fair by showing both the process and the terms are fair 

to the corporation and its shareholders.  Cede & Co., 634 A.2d at 361.  

In light of relevant facts and circumstances, this Court should 

find the highest standard of review, namely, the entire fairness 

standard, applicable to Appellant’s approval of Section 11.01. Both 

the Business Judgment Rule and the Unocal enhanced scrutiny standard 

of review are inapplicable to the board of directors’ decision to 

include Section 11.01, the dead hand proxy put provision, in the 

Indenture agreement.  

The business judgment rule does not apply if there is no rational 

reason to support a business decision. Sinclair Oil, 280 A.2d at 720.   

Here, the board was entirely unaware of the content of Section 11.01, 

and the “dead hand” aspect of the provision.  The failure to 
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contemplate Section 11.01 before approving it’s inclusion is devoid of 

rationality, therefore, the presumption that the business judgment 

rule applies must fail.   

The Unocal enhanced scrutiny standard is also inapplicable here. 

The Unocal standard is to be used when an inevitable conflict of 

interest arises from a board’s need to make decisions regarding a 

threat to corporate policy, including a threat to the control of the 

corporation overall. Unocal, 493 A.2d at 954-55. 

To meet the enhanced scrutiny review, the board must show 

“reasonable grounds for believing that a danger to corporate policy 

and effectiveness existed because of another person’s stock ownership” 

and do so “by showing good faith and and reasonable investigation.” 

Unocal, 493 A.2d at 954-55. As the Court of Chancery noted, the 

undisputed facts of this case provide the board was entirely unaware 

of the content of Section 11.01 as to find the board had “reasonable 

grounds” to include Section 11.01. Furthermore, there was no present 

threat of contested solicitation or shareholder activism to Sierra 

Resources as to require the application of the Unocal standard of 

review. See Solomon v. Armstrong, 747 A.2d 1098,1111-1113 (Del. Ch. 

1999).  Where the board of directors cannot justify a defensive action 

that appears to be for the board’s own self interest, the board must 

prove the decision was fair to the corporation and its shareholders 

under the entire fairness standard of review. Solomon, 747 A.2d at 

1112.  

Per the Court of Chancery’s findings, the entire fairness 

standard of review is the appropriate standard of review to assess the 
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board of directors’ approval of Section 11.01, especially considering 

the context in which the board gave its approval. Namely, that the 

board of directors failed to read, consider, or ask questions 

regarding the inclusion of Section 11.01, including the dead hand 

aspect of the proxy put provision, approved Section 11.01 entirely 

uninformed of its existence, and did so where no present threat to the 

corporation was on the horizon. Applying these facts to the applicable 

standards of review, it is clear that the board of directors’ decision 

should be evaluated under the entire fairness review. 

ii. Sierra Resources Inclusion Of The Dead Hand Proxy Put 
Fails To Meet The Fairness Standard of Review And The 
Court of Chancery’s Decision Should Be Affirmed.  
 

As set forth above, the sole permissible standard of review is the 

entire fairness standard, which requires the board of directors to 

satisfy a two-prong inquiry demonstrating a fair process was used to 

implement the dead hand proxy put provision and fair terms were 

selected for the provision.  Solomon, 747 A.2d at 1112.     

Delaware law recognizes the burden of proving entire fairness is 

difficult for a board of directors, however, application of the 

fairness standard remains appropriate given sufficient allegations of 

a board’s breach of their fiduciary duties to the corporation and its 

shareholders. Id. Here, Appellants cannot satisfy the fairness 

requirements where neither the process of approval nor the terms of 

Section 11.01 are fair. 

 Entire fairness has two requirements, fair process and fair 

terms. Weinberger v. UOP, Inc, 457 A.2d 701, 711 (Del. 1983). To 

determine whether the board of directors undertook a fair process in 
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making a business decision, the court must consider “when the 

transaction was timed, how it was initiated, structured, negotiated, 

disclosed to the directors, and how the approvals of the directors and 

stockholders were obtained.” Id. Fair terms, on the other hand, 

considers the “economic and financial considerations” of the proposed 

action that affect the corporation and its shareholders. Id. While the 

two prongs of the fairness standard consider different information in 

evaluating “fairness,” the test is to be examined as a whole, not 

bifurcated, as the “question is one of entire fairness.”  Id. 

1. The Fair Process Prong Cannot Be Met. 
  

The first prong under the entire fairness analysis is fair 

process, which the board of directors is unable to meet. Because the 

board of directors never drafted, discussed, advocated or planned to 

implement a dead hand proxy put provision, such as Section 11.01, and 

the board approved the provision without discussing its inclusion the 

process cannot be deemed fair under the entire fairness standard.  

Furthermore, the Court of Chancery was correct in determining the 

holding in Amylin, which immunizes customary agreements from judicial 

review and invalidation if the board of directors, who is ultimately 

responsible for the terms of the agreements that affect shareholders, 

delegates the entire responsibility of evaluating whether the terms of 

the agreement are in the best interest of the corporation and its 

shareholders to highly-qualified counsel should no longer be applied.  

San Antonio Fire & Police Pension Fund v. Amylin Pharmaceuticals, 

Inc., 983 A.2d 304 (Del. Ch. 2009).   



! 19!

The Court of Chancery in Amylin held a board of directors does 

not breach its duty of care in adopting an indenture because it failed 

to learn of its existence if it relied on outside counsel to review 

the terms and make a recommendation to the board directors about 

approval of the proxy put provision. Amylin Pharmaceuticals, Inc., 983 

A.2d at 319.  Here, like Amylin, the board of directors took no 

action, as a fiduciary with obligations to the shareholders, to 

oversee the terms of the indenture agreement and relied entirely on 

the advice of outside counsel. However, unlike in Amylin, where the 

court looked at the total reliance on outside counsel’s advice to 

determine a breach of fiduciary duties, here it is unnecessary to make 

a determination on breach of fiduciary duties because the failure to 

exercise adequate care in implementing Section 11.01 cannot be deemed 

“fair” under the entire fairness standard.   

Per Weinberger, to determine procedural fairness this Court must 

consider how the board initiated discussions on implementation of the 

proxy put in Section 11.01, how the board determined the structure of 

the proxy put, and how the board negotiated the terms of the proxy put 

amongst other considerations regarding the best interests of the 

shareholders. Weinberger, 457 A.2d at 711.  Given the undisputed facts 

regarding the board of directors’ total unawareness of Section 11.01, 

let alone the lack of discussion regarding the lead underwriter’s 

drafting or implementation of the provision it is clear the fair 

process prong cannot be met. Moreover, the assertion that the board 

inquired as to potential novel terms of the Indenture to which outside 

counsel answered negatively is irrelevant where it simply demonstrates 
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total deference to counsel and the lack of discussion amongst the 

board involving the inclusion of the dead hand proxy put provision.   

Despite the board of directors’ failure to meet the fair process 

prong, this Court must still look at the dead hand proxy put provision 

to determine whether the terms are fair and in the best interest of 

the shareholder under the entire fairness standard. 

  2. The Fair Terms Prong Cannot Be Met.   

 The entire fairness standard requires the board of directors to 

demonstrate the approval of Section 11.01 is valid because the terms 

of the dead hand proxy put provision are fair. Proxy put provisions, 

such as an Indenture provision that allows a debt to be accelerated 

upon a “Change of Control”, are typically viewed favorably by the 

court because the put can be neutralized by board approval of the 

elected or nominated board members. See Kallick v. Sandridge Energy, 

Inc., 68 A.3d 242, 244 (Del. Ch. 2013). However, inclusion of the dead 

hand feature, which provides that any change in the board of directors 

triggers the put provision regardless of board approval, removes the 

board’s ability to neutralize a proxy put provision unless the 

provision is waived. Id at 260.(noting that a board, in compliance 

with their fiduciary duties, must neutralize a proxy put unless it 

poses a substantial risk to the corporation or its creditors).   

While dead hand proxy put provisions are not per se improper, the 

provision must be evaluated by the court based on the facts and 

circumstances of each case. Pontiac General Employees Retirement 

System v. Ballantine (Healthways II), C.A. No. 9789-VCK (Del. Ch. May 

8, 2015).  The Court of Chancery has characterized dead hand proxy put 
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provisions as “highly suspect entrenchment devices” because the 

provision may prevent shareholders from removing the current board and 

electing a new board through a proxy contest without triggering the 

put. See Pontiac General Employees Retirement System v. Ballantine 

(“Healthways I”), C.A. No. 9789-VCL (Del. Ch. Oct. 14, 2014). 

Here, the Indenture agreement at issue contains a dead hand proxy 

put provision, Section 11.01, that essentially leaves the board 

powerless to stop the proxy put from being triggered in light of any 

change in control that may be brought by shareholder action. Should 

the proxy put be triggered by a change in control, it allows 

noteholders to come forward and require Sierra LP to pay the principal 

and accrued interest in cash, which will substantially harm the 

corporation and its shareholder’s interest.   

In Healthways I and II, the Court of Chancery was asked to 

evaluate a dead hand proxy put provision that contained the same 

language and restrictions as are included in Section 11.01 in this 

case. Healthways I, C.A. No. 9789-VCL (Del. Ch. Oct. 14, 2014); 

Healthways II, C.A. No. 9789-VCK (Del. Ch. May 8, 2015). Unlike the 

proxy put in Sandridge that could be neutralized by the board of 

directors affirming the change in control, the provision included in 

Healthways and in Section 11.01 does not provide a method of 

neutralization by board action that would prevent the put from being 

triggered. Sandridge, 68 A.3d 242; Healthways I, C.A. No. 9789-VCL 

(Del. Ch. Oct. 14, 2014); Healthways II, C.A. No. 9789-VCK (Del. Ch. 

May 8, 2015). The court in Healthways found the dead hand proxy put 

provisions acted as a deterrent for shareholders considering a proxy 
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contest and created an entrenchment effect where change of control in 

the board of directors would be costly for the corporation, which 

prompted the court to deny the motion to dismiss a claim for breach of 

fiduciary duties against the board of directors.  Healthways I, C.A. 

No. 9789-VCL (Del. Ch. Oct. 14, 2014); Healthways II, C.A. No. 9789-

VCK (Del. Ch. May 8, 2015).   

As the court in Weinberger noted, to determine if the proxy put 

provision includes fair terms this Court must look to the economic and 

financial affects of the inclusion of a dead hand proxy put provision.  

Here, Sierra Resources’ inclusion of Section 11.01 effectively 

prevents the change in control by nomination or election of a majority 

of the board because the proxy put in Sierra LP’s trust indenture 

would require Sierra LP to pay off the Notes, which would require new 

financing. The terms do not provide the board the ability to 

neutralize the put by affirming the change in control, in either a 

friendly or hostile takeover situation, and instead effectively 

protect the board from being replaced by shareholder proxy contests.  

While the board submitted an affidavit from the underwriter that 

provided the inclusion of Section 11.01 was necessary to avoid 

interest rates being up to 50 points higher, the Court of Chancery 

noted there was no proof to support the lower interest rate argument.   

In short, it appears approval of Section 11.01 simply prevented 

any change of control in the board of directors without creating 

substantial financial obligations for the corporation due to the 

triggering of the proxy put.  Thus, inclusion of the dead hand portion 

of the proxy provision was neither financially or economically 
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beneficial as to suggest the terms of Section 11.01 were “fair” under 

the entire fairness standard of review.  

By including Section 11.01, the dead hand proxy put provision, in 

the Indenture agreement without undertaking a fair process or 

including fair terms, the board of directors of Sierra Resources 

failed to meet the entire fairness standard of review. Accordingly, 

the Appellants are not entitled to reversal and the Court of 

Chancery’s decision granting the Appellee’s motion for summary 

judgment should be affirmed.  

CONCLUSION 

For the above-mentioned reasons, the Appellee respectfully 

requests that this Court affirm the Court of Chancery’s decision and 

grant the Appellee’s motion for summary judgment.   

 

 

 

 

 

 

 

 

 

 

 

 

 


