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Nature of Proceedings 

 This is an appeal from the Court of Chancery’s Memorandum Opinion 

(“Op.”) decided Jan. 13, 2016. Longpoint Inv. Trust v. Prelix 

Therapeutics, Inc., Del. Ch. C.A. No. 10342-CM, Mosley, J. (Jan. 13, 

2016)(Mem. Op.)[hereinafter “Op.”]. The present action commenced in 

the Court of Chancery May 6, 2015 by Petitioners, (1) Longpoint 

Investments Trust (“Longpoint”) and (2) Alexis Large Cap Equity Fund, 

LP (“Alexis”) against Prelix Therapeutics, Inc. (“Prelix”). 

Petitioners, both minority shareholders in Prelix, sought appraisal 
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for 49 million outstanding shares of common stock invested following 

Prelix’s merger with Radius Health Systems Corp. (“Radius”). (Op. 1). 

 On January 13, 2015, Petitioners sought written demand for 

appraisal in accordance with 8 Del. C. § 262(d)(1)(2013). Cede & Co. 

(“Cede”), the title owner of the shares, made the demand on 

Petitioners’ behalf. The Depository Trust Company (“DTC”), Cede’s 

parent company, moved shares to the transfer agent to issue uniquely 

certificates representing those shares. Id. at 3. The shares were 

issued in certificates in Cede’s name and the new certificates 

representing those shares were transferred to J.P. Morgan Chase (“JP 

Morgan”) and Bank of New York Mellon (“BONY”). Id. On February 5, 

2015, JP Morgan and BONY endorsed the certificates and reissued them 

in the names of their respective title owners, Cudd & Co. (“Cudd”) and 

Mac & Co. (“Mac”). Id.  

On February 17, 2015, the merger was approved with just over 53% 

of the outstanding shares. Id. at 2-3. On April 16, 2015, Radius 

acquired Prelix. Id. at 4. On May 6, 2015, Longview and Alexis 

formally filed valid and timely petitions in their own names seeking 

payment on their appraisal pursuant to 8 Del. C. §§ 262(a), (d) & (e). 

Prelix denied Petitioners’ claim for appraisal. On May 6, 2015, 

Petitioners asserted the present action seeking appraisal. Prelix 

sought summary judgment claiming (1) Petitioners failed to establish 

that their shares were not voted in favor of the merger pursuant to 8 

Del. C. § 262(a); and (2) Petitioners did not continuously hold the 

shares through the merger date as required by 8 Del. C. § 262(a). The 

Court of Chancery granted Prelix’s motion based on the former claim, 
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holding that because the stockholder of record of Petitioners’ shares 

on the date of the making of a demand did not continuously hold such 

shares through the effective date of the merger. Op. 5-6. 

 Pursuant to Supreme Court Rule 42, Longpoint and Alexis appealed 

the opinion January 15, 2016, which was granted January 20, 2016. 
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Summary of Argument 

Statement of Facts 

 This appeal and underlying action arise from Appellee’s, 

Prelix’s, refusal to grant appraisal to Appellants, Longpoint and 

Alexis. Longpoint is an investment trust, and Alexis is an Equity 

fund. Together, Appellants owned approximately 2,646,000 outstanding 

common stock shares of Prelix as of the April 16, 2015—the date Prelix 

merged with Radius. 

There are three layers of shareholder ownership in Delaware’s 

Depository System. To unencumber and simplify trading, the SEC 

implemented a policy of share immobilization which mandates publicly 

traded shares be held by depository institutions as a fungible bulk, 

rather than as certificated shares. Depository institutions assign 

legal title to the shares to nominees. In the present case, the 

depository institution is Depository Trust Company (“DTC”) and its 

nominee who holds title in the shares its subsidiary, Cede & Co 

(“Cede”). Cede is DTC’s primary custodial nominee, DTC may transfer 

title to a different nominee at the request of the beneficial owner. 

Thus, title may change without affecting depository institution and 

beneficial ownership.   

 Appellants acquired Prelix shares after the December 4, 2014 

merger’s record date, but before the December 18, 2015 announcement of 

increasing the acquisition price. Since Appellants acquired their 

shares after the merger record date, they could not nor had any 

intentions on voting in favor of the merger. Subsequently, on January 

13, 2015, a day prior to Prelix shareholders’ meeting to vote on the 
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merger, Appellants exercised their appraisal rights by delivering 

written demands for appraisal of their shares, in compliance with 

Section 262(d)(1). Cede, on behalf of Appellants, sought an appraisal 

demand for all 5.4% of Prelix shares owned by Appellants. The 

Shareholder merger meeting was rescheduled on February 17, 2015, which 

resulted in approval of the merger with 53% of the outstanding shares 

voting in favor of the merger. 

 However, shortly after January 13,2015 and rescheduling the 

meeting in order to achieve the required stockholder approval, DTC 

removed the 5.4% of shares from the fungible bulk to seek appraisal. 

Consequently, DTC caused Prelix’s transfer agent to issue a paper 

stock certificate in Cede’s name equal to the amount of Appellants’ 

represented shares, with Cede remaining as record holder. Such paper 

certificates were held at custodian banks, JP Morgan and BONY.  

 Due to internal company policy, the custodian banks refused to 

hold such paper certificates unless the shares were titled in the 

names of their own nominees. Thus, JP Morgan and BONY instructed Cede 

to reissue in the names of Cudd and Mac. The endorsement occurred 

February 5, 2015 in which Prelix transfer agent issued new 

certificates, and Cede no longer was the holder of record for the 

Appellants, including during the time the merger occurred on April 16, 

2015. 

 It is undisputed that Appellants had no role in the transfer of 

legal/record ownership nor was aware or informed of such transfers on 

February 5. On May 6, 2015, Appellants brought an action against 

Prelix seeking an appraisal. The Appellants filed their petitions in 
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their own names and disclosed that, unbeknownst to them, their shares 

were registered in the names of Cudd and Mac on behalf of the 

Appellants’ custodial owners, JP Morgan and BONY, rather than its 

original record holder, Cede. Appellants reiterated that Cede was the 

names the shares were registered under at the time of the Appellants 

submitted their written demands for appraisal. In addition, no other 

demands for appraisal were submitted during the Prelix/Radius merger. 

 

 

Argument 

A. Questions Presented 

Whether a beneficial owner of a stock of shares has standing and 

entitled to an appraisal when acquiring such shares after a merger’s 

record date and without establishing that their shares were not voted 

in favor of a merger under 8 Del. C. § 262(a). 

B. Scope of Review 
 

The Court reviews a grant of summary judgment de novo. Reddy v. 

MBKS Co., Ltd., 945 A.2d 1080, 1085 (Del. 2008). The Court also 

reviews de novo the trial court’s formulation and application of 

legal principles. Id. The standard of review requires that we 

consider all facts in a light most favorable to the non-moving 

party and determine whether there is a genuine issue of material 

fact in dispute. Grabowski v. Mangler, 938 A.2d 637, 641 (Del. 

2007)Because the Court of Chancery granted Appellee’s motion for 

summary judgment, this Court should review the case and facts 
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anew. Op. at 5-6.  

 
C. Merits of Argument 
 

I.  THE COURT OF CHANCERY ERRED IN GRANTING SUMMARY JUDGMET BY 
DISMISSING THE CLAIM THAT LONG POINT AND LEXIS HAD STANDING 
FOR THE PURPOSES OF APPRAISAL ENTITLEMENTS. 

!
The Court of Chancery erred by granting Appellee’s motion for 

summary judgment, finding no issue of material fact as to whether 

Longpoint and Alexis have standing to seek their appraisal rights 

under Delaware General Corporation Law Section 262(a) and (e). First, 

the court did concede that neither Section 262 nor case law place a 

burden on a beneficial owner of stock, which seeks an appraisal, to 

prove that each stock it seeks to appraise was a stock that was never 

voted by any previous owner in favor of the stock. The unambiguous 

language of Section 262 provides no indication of an implicit or 

explicit share-tracing requirement. Second, since the inception of the 

2007 Amendment to Section 262(e), the General Assembly has expanded 

the appraisal rights of shareholders, now allowing beneficial owners 

to seek an appraisal under their own name, rather than having their 

record holder be the only means to seek an appraisal on their behalf. 

Thus, Longpoint and Alexis, both beneficial owners of stock, who 

purchased the stock after a merger’s record date, has standing to seek 

an appraisal, under Section 262, because Cede, who held the 

Appellants’ stock in fungible goods, made a request on Appellants’ 

behalf, the Appellants had at least as many shares not voted in favor 

of the merger as the number for which demand was made, and in exercise 

of their appraisal rights, filed the petition in their own name. 
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1.  Appellants, as beneficial owner, bear no burden of proving 

that each share sought to have appraised was a share that 
was not voted in favor of the merger either by them or any 
pervious owner. 

!
The purpose of Delaware General Corporation Law Section 262 is to 

protect the contractual rights of shareholders who object to a merger 

and to fully compensate shareholders for any loss they may suffer as a 

result of a merger. In re Appraisal of Transkaryotic Therapies, Inc., 

Civil Action No. 1554-CC, 2007 Del. Ch. LEXIS 57, at *9 (Ch. May 2, 

2007). The plain language in Section 262(a) identifies the steps in 

order for a petitioner to perfect an appraisal remedy. One dispute 

raised by the Appellee focused on the requirement that a petitioner 

must have “ not voted in favor of … the merger with regard to those 

shares.” Merion Capital LP v. BMC Software, Inc., No. 8900-VCG, 2015 

Del. Ch. LEXIS 3, at *11 (Ch. Jan. 5, 2015) However, absent in such 

language, is any requirement that the shareholder, seeking appraisal, 

to prove that the specific shares it seeks to be appraised were not 

voted in favor of the merger. Id. Further, the Chancery Court in BMC 

Software read Section 262(a) to require only that the current record 

holder of the shares for which appraisal is sought did not in fact 

vote those shares in favor of the merger. Id. 

In BMC Software, petitioner Merion Capital LP ("Merion") sought 

appraisal for shares of common stock of BMC Software, Inc. ("BMC") 

purchased after the merger’s record date. Id. at 3. Merion, the 

beneficial owner, requested its broker to direct the nominee record 

holder of its shares, but the broker refused. Id. at 4. Merion then 

transferred record ownership of the shares into its own name and 
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delivered a formal demand for appraisal its BMC shares. Id. BMC argued 

that, in order to have standing to pursue its appraisal claims, Merion 

had the burden of showing that each share it acquired after the record 

date had not been voted in favor of the merger by the previous 

holders. Id. at 8. Further, BMC conceded that Section 262 required an 

implicit share-tracing of all stocks in order to discourage investors, 

particularly appraisal arbitrageurs, to purchase shares after the 

record date, and seek an appraisal despite potential former record-

date holders voting for the merger. Id. Thus, the absence of share-

tracing, it would theoretically be possible that appraisals to be 

sought for more shares than actually was against the merger. Id. at 9. 

The Court rejected all contentions, holding the unambiguous language 

of the appraisal statute required Merion to show only that the record 

holder of the shares made the demand and had not voted the shares in 

favor of the merger. Id. 

Appellee seeks to bring the same argument as BMC, claiming that 

the Longpoint and Alexis have failed to establish that their shares 

were not voted in favor of the merger. Op. 1. As Chancellor Mosley 

duly noted, the court in BMC Software rejected the assertion that a 

person who acquires shares after the record date, bears the burden of 

proving its shares were not voted in favor of a merger when seeking an 

appraisal. Op. 4-5. In addition, the Chancellor Mosley acknowledged 

Appellants inability to vote on the merger due to purchasing the 

shares after the record date for determining entitlement to vote on 

the merger. Op. 5 Such facts alone indicate that Longpoint nor Alexis 
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has established that their shares were not in favor of the merger, as 

required by section 262(a). 

Furthermore, unlike the days when paper certificates would leave 

paper trails whenever a shareholder would sell it, modern securities 

practices lacks the capability to do so. Thus, it rejects a share-

tracing requirement because of the difficulties of tracing votes to a 

specific share. When shares of stock are purchased on the open market 

in high volume, it is certainly difficult to identify its previous 

owner. Furthermore, when funds are transferred from “fungible bulk” 

accounts such as the Depository Trust Company, shareholders, such as 

the Appellants, are unable to demonstrate how their specific shares 

were voted upon by pervious owners. Courts have acknowledged these 

difficulties of tracing votes to specific shares primarily due to the 

reality of “modern securities practice,” leaving the share-tracing 

requirement over burdensome and not intended for when the General 

Assembly amended Section 262. 

 
2.  The Transkaryotic Decision and the General Assembly’s 

Amendment to Section 262(e) Favor the Appellants’ position 
!

The legislature, not the court, possesses the power to modify 

Section 262 to avoid unwholesome litigation through means such as 

appraisal arbitrage. Merion Capital LP v. BMC Software, Inc., No. 

8900-VCG, 2015 Del. Ch. LEXIS 3, at *27 Such was evident when the 

General Assembly decide to expand the reach of Section 262 after the 

decision in Transkaryotic seemed inequitable, yet accurate as to 

applying the plain meaning of Section 262. 
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In Transkaryotic, a merger agreement was announced between a 

pharmaceutical company and a subsidiary. In re Appraisal of 

Transkaryotic Therapies, Inc., Civil Action No. 1554-CC, 2007 Del. Ch. 

LEXIS 57 (Ch. May 2, 2007) After 52% of the shareholders approved the 

merger, Petitions were filed by a group of beneficial owners who 

acquired some of their shares after the record date but before the 

effective date of the merger. Cede, the record holder, held over 16 

million shares that did not vote for the merger. The group of 

beneficial owners accounted for 10 million shares of that was voted 

not in favor of the merger. Id. Subsequently, the group of beneficial 

owners sought an appraisal. The court considered whether a beneficial 

owner, who purchase shares after the record date but before the merger 

vote, must prove that each share newly acquired is one not in favor of 

the merger by the previous beneficial shareholder. Id. The simple 

answer was no. The court relied on the plain meaning of the language, 

as Section 262 only allowing the record holder, Cede, to perfect its 

rights to seek an appraisal. The court also found that it was 

incorrect to assume that DTC’s nominee Cede, and its aggregate share 

votes on a merger may be traced back to specific shares attributable 

to specific beneficial owners. 2007. Id. at 5. What only matter was 

whether Cede had sufficient number of shares not voted in favor of the 

merger to cover the share demand of the appraisal. Since Cede held 

over 16 million shares not in favor of the merger, the court concluded 

that Cede could perfect its appraisal rights for all of the beneficial 

owners 10 million shares. Id. Thus, Cede was not required to 
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demonstrate that each individual share it sought appraised was a share 

it did not vote in favor of the merger.  

Transkaryotic put in perspective the limitations placed upon a 

beneficial owner in appraisal actions in light of modern trading 

practices. Following Transkaryotic, the General Assembly amended 

Section 262 to explicitly allow the beneficial owner to directly file 

a petition in its own name. The expansion of Section 262(e) directly 

applies to the case at hand, where modern trading practices become 

more complicated then necessary and the common purpose vanishes. 

Beneficial owners such as Longpoint and Alexis, may seek assurance of 

the fair market value of their stock through Section 262(e), despite 

being unaware of the changes in record ownership of their stock. The 

plain language of the 2007 Amendment to Section 262(e) does not impose 

on beneficial owners any additional burden in connection with 

affording them the opportunity to file petitions in their own names. 

In re Appraisal of Ancestry.com, Inc., 2015 Del. Ch. LEXIS 2, at *23 

(Ch. Jan. 5, 2015) On the contrary, the section expands the rights of 

petitioner by allowing both Longpoint and Alexis as well as the record 

holder to seek appraisals.  

3. Appellants, as beneficial owners and who purchase 
shares of stock after the record date, satisfies the 
standing requirements to seeking an appraisal under 
Section 262(a) and (e). 

!!
For standing purposes, a beneficial owner who purchase stock 

after a merger’s record date may seek an appraisal if (1) the record 

owner, made demand as required by Section 262(a); (2) it was 

consistent with Transkaryotic, in that the record owner, holding 
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stocks in fungible bulk, had at least as many shares not voted in 

favor of the merger as the number for which demand was made; and (3) 

in exercise of its rights under Section 262(e), the beneficial owner 

filed its petition in its own name. In re Appraisal of Ancestry.com, 

Inc., 2015 Del. Ch. LEXIS 2, at *19 (Ch. Jan. 5, 2015) 

Section 262(d) provides that notice of a merger invoking 

appraisal rights must be given to the "stockholder," that is, the 

"holder of record of stock" and prescribes how that record holder 

perfects appraisal rights, by making a written demand prior to the 

vote on behalf of its beneficial owners. Id. at 13-14. Therefore, 

reading subsections (d) in connection with the expanded version of 

(e), the statute provides that the stockholder of record eligible for 

appraisal must provide the written demand, but once that is done, 

either the holder of record or the beneficial owner may demand 

information regarding aggregate shares subject to appraisal, and 

either may file the appraisal petition. Id. at 14. 

In Ancestry.com, Merion sought appraisal for shares of common 

stock of Ancestry.com, Inc. ("Ancestry") purchased after the record 

date. Merion then directed Cede, the nominee record holder of the 

shares, to demand appraisal on Merion's behalf. As permitted by the 

2007 amendment to Section 262(e), Merion, as the beneficial owner, 

filed a petition for appraisal in the Court of Chancery. Ancestry.com 

argued that since Merion, as the beneficial owner, filed the petition 

for appraisal, Merion was required to show that it did not vote the 

shares in favor of the merger, rather than the record holder, Cede. In 

addition, Ancestry.com argued that because Merion acquired beneficial 



! 16!

ownership of its shares after the record date, Merion was also 

required to show that its predecessor beneficial owners did not vote 

in favor of the merger. The Court rejected this argument as well, 

holding that an appraisal petitioner is only required to show that the 

record holder held of record at least as many shares not voted in 

favor of the merger as the number for which appraisal demands were 

submitted. 

Similar to Ancestry.com, Longpoint and Alexis were beneficial 

owners of their stocks who caused Cede, the record holder to make a 

demand. Cede had sufficient shares not voted in favor of the merger to 

cover the number of shares for which Longpoint and Alexis sought. 

Having perfected appraisal rights through Cede, Longpoint and Alexis 

is entitled to under the 2007 amendment to Section 262(e) to file in 

their own name. 

 

II.  THE COURT OF CHANCERY’S GRANTED SUMMARY JUDGMENT SHOULD BE 
REVERSED BECAUSE IT FAILED TO CONSIDER RIGHTS OF BENEFICIAL 
SHAREHOLDERS WHEN APPLYING THE CONTINUOUS HOLDER REQUIREMENT OF 
SECTION 262. 

 
A. Question Presented 

 Whether Longpoint and Alexis, as beneficial owners of Prelix 

shares, should be precluded from appraisal rights for violating the 

Continuously Held Standard of 8 Del. C. § 262(a) where title of shares 

were transferred for record from Cede & Co. to J.P. Morgan Chase and 

Bank of New York Mellon’s nominees prior to the date of merger. 

B. Scope of Review 

The Court reviews a grant of summary judgment de novo. Reddy v. 
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MBKS Co., Ltd., 945 A.2d 1080, 1085 (Del. 2008). The Court also 

reviews de novo the trial court’s formulation and application of 

legal principles. Id. The standard of review requires that we 

consider all facts in a light most favorable to the non-moving 

party and determine whether there is a genuine issue of material 

fact in dispute. Grabowski v. Mangler, 938 A.2d 637, 641 (Del. 

2007)Because the Court of Chancery granted Appellee’s motion for 

summary judgment, this Court should review the case and facts 

anew. Op. at 5-6.  

 
C. Merits of Argument 

1.  This Court should recognize custodial banks as 
shareholders of record, instead of depository 
nominee, for the purposes of examining whether a 
shareholder continuously held shares through the 
effective date of merger. 

 

 This Court should define stockholder of record to include brokers 

and banks. This Court should look through Cede & Co. and recognize 

custodial banks and brokers as record holders for the purposes of 

interpreting 8 Del. C. § 262(a). While this does not reflect how 

Delaware has interpreted the Depository System, it would provide 

beneficial owners with appraisal rights contracted for through their 

investments. It is within this Court’s discretion and authority to 

make changes necessary in interpreting the statute to eliminate the 

distinction between the depository company and its nominee. Where this 

artifice is eliminated, Appellants will be entitled to fair value of 

Prelix stock. 
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a. The term “shareholder of record” should be 
interpreted to include DTC participants such as 
custodial banks and brokers for the purposes of 
obtaining appraisal under 8 Del. C. § 262. 

 

8 Del. C. § 262(a) requires a “stockholder” inter alia hold 

shares continuously through the effective date of merger to be 

eligible of an appraisal remedy. 8 Del. C. § 262(a). Further, the 

statute defines “stockholder” to mean a holder of record of stock in a 

corporation.” Id. The holder of record was the person that appeared on 

the stock ledger. In re Appraisal of Dell, No. Civ.A. 9322-VCL, WL 

4314206 (Jul. 30, 2015) at *2. Here, Court of Chancery determined 

Cede, the depository nominee, to be the holder of record with respect 

to the Continuous Holder Requirement because its name was what would 

appear on Prelix’s stock records. (Op. at 3)[Footnote Omitted]. Thus, 

under the Court of Chancery’s strict interpretation of the statutory 

language, despite there being no change in beneficial ownership, any 

change in the name of titleholder results in a loss of appraisal 

rights. This approach fails to consider the inequitable implications 

it places on beneficial shareholders to maintain a legal fiction.  

This Court should define stockholder of record to include brokers 

and banks. 17 C.F.R. § 240.14c-1(i). Federal law does not distinguish 

the voluntary relationship between a client and its custodial bank or 

broker from the federal mandated relationship between the custodial 

bank or broker and DTC. Dell at *2. That is, federal law makes no 

distinction between depositories—whether they are Cede, a bank, 

broker, or custodial nominee assigned to one of the banks. Id. “The 

SEC provides that for purposes of federal law, the custodial banks and 
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brokers remain the record holders.” Id. at *6. This Court should look 

through Cede & Co. and recognize custodial banks and brokers as record 

holders for the purposes of interpreting 8 Del. C. § 262(a).  

A publicly traded corporation cannot avoid going through DTC. 

Federal law mandates that publicly traded corporations utilize DTC for 

trading activities. 17 C.F.R. § 240.14a—13(a). Accordingly, a person 

seeking to invest in a publicly traded corporation must necessarily 

become part of the Depository System.  Limiting “stockholder of 

record” to Cede artificially deprives beneficial owners of appraisal 

rights. Interpreting the Continuous Holder Requirement to apply 

exclusively to Cede deprives beneficial owners their right to 

appraisal over matters of course and is beyond their control. In the 

present case, when shares were distributed to JP Morgan’s and BONY’s 

beneficial owners, it was done as a matter of course. (Op. at 3). 

There are various business reasons for which it is done—insurance 

requirements, recordkeeping for internal audit, mitigating the risk of 

theft, etc. Dell at * 3. 

The Continuous Holder Requirement should be “liberally construed 

for the protection of the objecting stockholders, within the 

boundaries of orderly corporate procedures and the purpose of the 

requirement.” Raab v. Villagers, Inc., 355 A.2d 888, 891 (Del. 1976). 

Where a court distinguishes between the depository company and its 

nominees as “holder of title,” it creates an inequitable and unjust 

investment climate. Here, the Court of Chancery denied Longpoint and 

Alexis appraisal by failing to interpret the statutory construction of 

the in a manner a less prejudicial manner, rather choosing to enforce 
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a technical artifice that acts to the detriment of investors in 

publicly traded corporations. Had the court been more liberal in its 

interpretation of the statute, then the appellants would not have been 

denied appraisal and would not have suffered an unjust loss on 

investment.  

The purpose of the Statute is not to punish investors who 

participate in appraisal arbitrage because there is nothing 

inequitable about it. Salomon Bros., Inc. v. Interstate Bakeries 

Corp., 576 A.2d 650, 654 (Del. Ch. 1989). Thus, even where there is no 

doubt Appellants engaged in appraisal arbitrage, they did so in a 

legal and equitable manner. In addition to implicit monetary damages 

imposed on Longpoint and Alexis, the Court of Chancery effectively 

interfered with the contract between the parties. Appraisal rights 

protect dissenting minority shareholder against being forced either to 

remain investors in an enterprise fundamentally different than that in 

which he invested or sacrifice his investment by sale of his shares at 

less than a fair value. Weinberger v. UOP, Inc., 457 A.2d 701, 703 

(Del. 1983). Where a court rules against recognizing appraisal rights 

to beneficial owners, so does it force beneficial owners to take 

ownership in an enterprise it had not anticipated partnering with.  

b. The Court of Chancery’s interpretation of 
“stockholder” fails to consider fair and equitable 
treatment for beneficial owners for the purposes of 8 
Del. C. § 262(a). 

 
Delaware, through its statutory construction and jurisprudence, 

recognizes three layers of ownership in the current Depository System. 

Carico v. McCrory Corp., 4 Del. J. Corp. L. 595, 565 (Del. Ch. July 

13, 1978). This has been the foregoing approach to the Depository 



! 21!

System since its implementation in the 1960s and 1970s. Transkaryotic 

at *3. “[T]he name ‘CEDE & Co.’ appearing on the corporate stock 

ledger is thrice removed form the true beneficial owner. The brokerage 

house holds the stock for the benefit of its customer, but it holds 

title through [DTC] which in turn uses the name Cede & Co. for this 

purpose.” R.B. Assoc. of New Jersey v. Gillette Co., Civ.A. No. 9711, 

1988 WL 27731 (Del. Ch. 1988) at *3. The Court of Chancery reasoned in 

Transkaryotic that because only a record holder may claim and perfect 

appraisal rights, only the record holder’s actions determine matters 

of standing and enforcement with regard to achieving them. 

Transkaryotic, at *9.  Thus, as long as the record holder held enough 

shares not voted in favor of the merger to ‘cover’ the beneficial 

owners’ shares, the record holder could assert appraisal rights on the 

beneficial owners’ shares. Id.  

Because the General Assembly has deemed it necessary to include 

explicitly address beneficial owners with respect to appraisal rights, 

then jurisprudence should be modified accordingly. It is undisputed 

that Appellants where the beneficial shareholders of 2,646,000 shares 

of Prelix as of the date of merger. What is in dispute is whether 

Appellants, as beneficial shareholders, are entitled to appraisal for 

those shares following the April 16, 2015 merger. However, since the 

holding in Transkaryotic, the General Assembly amended the appraisal 

statute, allowing beneficial owners to file appraisal petitions in 

their own names, rather than in those of record holders. Ancestry.com, 

at *3. In Transkaryotic, the Court strictly interpreted 8 Del. C. § 
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262(a) without considering beneficial owners because they were not 

considered given its absence from the Statute.  

2. It is within this Court’s discretion and authority to 
make changes necessary in interpreting the statute to 
eliminate the distinction between the depository 
company and its nominee. 

 
Because the question presented here is one of statutory 

interpretation—not statutory reconstruction—it is within this Court’s 

authority to interpret a broad and equitable meaning behind the 

“holder of record” and the statutory appraisals vested in it. “[T]he 

Constitution invests the Judiciary, not the Legislature, with the 

final power to construe the law.” Nationwide Mut. Ins. Co. v. Darden, 

503 U.S. 318, 325 (1992). The Interpretation of statutory text is “one 

of the Judiciary’s characteristic roles.” Japan Whaling Ass’n v. Am. 

Catecean Soc., 478 U.S. 21, 230 (1986).  

In Kurz v. Holbrook, Participant banks and brokers of Depository 

Trust Company—rather than just DTC itself—are stockholders of record 

for purposes of Delaware law. 989 A.2d 140, 146 (Del. Ch. 2010). 

However, this was done in order to eliminate the need to obtain an 

omnibus proxy from DTC before consents executed by those participants 

could be given effect. Additionally, this Court found “a legislative 

cure” to be preferable to the court’s interpreting who the record 

holder is. However, Kurz involved which was in some way more trivial 

than the events of this case. Additionally, as a result of this 

inaction, beneficial owners have been burdened by legal technicalities 

beyond their control, and they have suffered financially as a result.  

It is within this Court’s power to determine and contextualize 

the meaning and application of ambiguous statutory phrasing. If it is 
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ambiguous, this Court considers the statute as a whole, and it reads 

each section in light of all others to produce a harmonious whole. 

Doroshow, Pasquale, Krawitz & Bhaya v. Nanticoke Mem’l Hosp. Inc., 36 

A.3d 336, 342-43 (Del. 2012). Accordingly, this Court may interpret 

the ambiguous term, “holder of record,” ambiguous within the context 

of appraisal rights for the purposes of Section 262(a). “Historically, 

the judiciary, rather than the General Assembly, has taken the lead 

when addressing corporate law issues.” Dell, at *13. In scholarly 

works, Chief Justice Veasey has distinguished Delaware corporate law 

as being a flexible and indeterminate regime in contrast to other 

jurisdictions, which adopt a “Mandatory Statutory Model.” Delaware’s 

Corporate—Law System: Is Corporate America Buying an Exquisite Jewel 

or A Diamond in the Rough? A Response to Kahan & Kamar’s Price 

Discrimination in the Market for Corporate Law, 86 Cornell L.Rev. 

1257, 1260 (2001). He further characterized the DGCL as having a 

“skeletal framework” that requires judicial interpretation. What 

Happened in Delaware Corporate Law and Governance from 1992-2004? A 

Retrospective on Some Key Developments, 153 U.Pa. L.Rev. 1399, 1412-13 

(2005). Thus, while the General Assembly can amend and modernize 8 

Del. C. § 262(a), so too can this Court, and there is ample 

jurisprudence to reflect this.   

3.  Re-titling shares as a matter of course should not 
preclude beneficial owners from obtaining appraisal. 

 

Appraisal is perfected where a stockholder sends written notice 

to the corporation, prior to the shareholder vote, that he intends to 

exercise his appraisal rights. 8 Del. C. § 262(d). Here, Appellants 
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perfected appraisal rights by delivering written demands for appraisal 

January 13, 2015, over a month before the merger was approved. Strict 

compliance with 8 Del. C. § 262 is necessary for a shareholder to 

withdraw or be dismissed from an appraisal action. Alabama By-Products 

at 267. Given the implications of multi-tiered equity ownership and 

recent additions to the code that allow for beneficial owners to seek 

appraisal rights in their names, the term “shareholder” becomes 

ambiguous. When a term is ambiguous, then it is up to the Court to 

define terms. Once an appraisal petition is filed, those shareholders 

who have perfected appraisal rights may be dismissed from the action 

only upon approval by the Court of Chancery. Id. 

 
 

a.  A share tracing requirement and looking through 
depository nominees are not mutually exclusive. 

 

While Delaware Law does not impose share-tracing, tracing 

ownership of shares to the beneficial owner is a simple task and does 

not encumber publicly traded corporations in a way that justifies the 

ledger-only system. Federal regulations ensure that a corporation can 

easily identify the banks and brokers who hold shares through DTC. 17 

C.F.R. § 240.17Ad—8(b) (2015). Under federal law, DTC “furnish a 

securities position listing promptly to each issuer whose securities 

are held in the name of the clearing agency or its nominee.” Id. 

Federal law requires a “Cede breakdown”—a listing that identifies 

custodial banks and brokers that hold shares in fungible bulk as of 

that date. Id. It inter alia provides a mechanism through which 

corporations may access lists of shareholders of record. Hatleigh 
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Corp. v. Lane Bryant, Inc., 428 A.2d 350, 354 (Del. Ch. 1981). This 

Court noted in Hatleigh Corp. that while names of beneficial owners 

and banks are not listed on the stock ledger, a Cede breakdown can be 

obtained in a matter of minutes. Id. Since that decision, access has 

become more streamlined and can be accessed via DTC’s website or DTC’s 

“Proxy Services Hotline.” Dell, at *6. This approach also aligns 

Delaware law with the federal regulations under which the participants 

bank and brokers, not DTC, are the record holders of the shares held 

by DTC. Kurtz, 989 A.2d at 172. Delaware corporations should benefit 

from looking through DTC to the holdings of the participant banks and 

brokers. Id. at 174. In the present case Prelix could access the names 

of all of its beneficial shareholders by contacting DTC’s website or 

making a phone call. Thus, the Ledger system is does not sufficiently 

justify the imposing such a stark burden on beneficial owner. 

 
Conclusion 

 
 For the foregoing reasons, this Court should reverse the Court of 

Chancery’s order granting the Appellee’s motion for summary judgment 

against Appellants, Longpoint Investments Trust and Alexis Large Cap 

Equity Fund, L.P. 
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