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SUBJECT:

TO:

FROM:

§ 366 (a) so as to provide that an individual cannot be fori:ed
to appear by the seizure of securities owned by him in a corp-
oration other than the particular corporation involved in the
lawsuit.
for your consideration.

rise to spurious joining of other corporations merely for the

April 28, 1966

Modification of Sequestration
and Attachment Laws

Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Richard F. Corroon, Esquire
Honorable Elisha C. Dukes
Clair J. Killoran, Esquire

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esquire

Mrs. Margaret S. Storey

Walter K. Stapleton, Esquire
Charles S. Crompton, Jr., Esquire
Charles I'. Richards, Jr., Esquire

. Henry M, Canby

It is proposed to amend 10 Delaware Code,

Two alternative forms of amendment are submitted

purpose of establishing a basis for sequestration.

language is underlined.

Form "A" is briefer but might give

Added

e



FORM "A"

§ 366 (a) If it appears in any complaint filed
in the Court of Chancery that the defendant or any one or riore
of the defendants is a non-resident of the State of Delawa:e,
the Court may make an order directing s‘uch non-resident defen-
dant or defendants to appear by a day certain to be design:ited.
Such order shall be served on such non-resident defendant or
defendants by mail or otherwise, if practicable, and shall be
published in such manner as the Court directs, not less tlan
once a week for three consecutive weeks. The Court may compel %O%Q)\)'-\}/
the appearance of the defendant by the seizure of all or anv part W’”M

/
of his property, provided, however, except where the cert.ficate AN

oadh b

itself is seized, no corporate securities of any sort whatsoever,

nor any interest therein, owned by a non-resident defendaiit other

than securities or interests therein of a corporation which is a

party to the particular action shall be subject to seizure hireunder.

Any property which has been lawfully seized may be sold tnder the

order of the Court to pay the demand of the plaintiff, if the defendant
does not appear, or otherwise defaults. Any defendant whose property
shall have been so seized and who shall have entered a general appear-

ance in the cause may, upon notice to the plaintiff, petition the
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Court for an order releasing such property or any part thereof
from the seizure. The Court shall release such property unless
the plaintiff shall satisfy the Court that because of other circum-
stances there is a resonable possibility that such release may
render it substantially less likely that plaintiff will obtain
satisfaction of any judgment secured. If such petition shall

not be granted, or if no such petition shall be filed, such prop-
erty shall remain subject to seizure and may be sold to sa.isfy
any judgment entered in the cause. The Court may at any time
release such property or any part thereof upon the giving of

sufficient security.

FORM "B"

§ 366 (a) If it appears in any complaint filed
in the Cburt of Chancery that the defendant or any one or riore
of the defendants is a non-resident of the State of Delaware, the
Court may make an order directing such non-resident defendant
or defendants to appear by a day certain to be designated.
Such order shall be served on such non-resident defendant or
defendants by mail or otherwise, if practicable, and shall be

published in such manner as the Court directs, not less than

-3-



once a week for three consecutive weeks. The Court may compel
the appearance of the defendant by the seizure of all or anv part

of his property, provided, however, except where the cert ficate

itself is seized, no corporate securities of any sort whatsoever,

nor any interest therein, owned by a non-resident defenda:it other

than securities or interests therein of a corporation for whase benefit

the action has been brought or against which relief, other than injunc-

tive relief against the transfer of securities, is sought, stall be sub-

ject to seizure hereunder. Any property which has been lowfully

seized may be sold under the order of the Court to pay the demand of
the plaintiff, if the defendant does not appear, or otherwise defaults.
Any defendant, whose property shall have been so seized «nd who
shall have entered a general appearance in the cause may, upon
notice to the plaintiff, petition the Court for an order relezsing

such property or any part thereof from the seizure. The Court

shall release such property unless the plaintiff shall satisfy the
Court that because of other circumstances there is a reasonable
possibility that such release may render it substantially less

likely that plaintiff will obtain satisfaction of any judgmert

secured. If such petition shall not be granted, or if no such



petition shall be filed, such property shall remain subject to
seizure and may be sold to satisfy any judgment entered in the
cause. The Court may at any time release such property or

any part thereof upon the giving of sufficient security.

II

The question remains as to whether or not
§ 324 which provides for attachment of stock for debt or other
demands should be amended. Since this statute is dealiny
with personal claims against an individual in an action of law,
it is difficult to see any logic in distinguishing between siock
of a corporation in which the individual may be an officer or
directof and stock of any other corporation. Furthermore, since in
this state bank accounts are not subject to attachment, to severely
limit the right to attach stock for debt would create a rather broad
haven for defaulters. Finally, the volume of transactions under
8 Del.C., § 324 is not large and it is doubtful if it has anything
to do with the problem posed by the Secretary of State and the
representatives of the corporation companies.

Accordingly, I recommend that no change .»e made

in this section.

HMC/mm -5-



SUBJECT:

TO:

FROM:

APRIL 28, 1966

MERGER STATUTES

Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Richard F. Corroon, Esquire
Honorable Elisha C. Dukes

Clair J. Killoran, Esquire

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esquire

Mrs. Margaret S. Storey

Walter K. Stapleton, Esquire
Charles F. Richards, Jr., Esquire
Charles S. Crompton, Jr., Esquire

Henry M. Canby

I.

At the Thirtieth Meeting of the Committee held on

March 23, 1966, the undersigned was requested to redraft & 251 (c)

(new designation) so as to remove the requirement that directors must

sign the merger agreement. The redraft follows:

§ 251 (c) The board of directors of each corporation

which desires to merge shall adopt a resolution approving a:i1 agree-

ment which shall prescribe the terms and conditions of merger, the



mode of carrying the same into effect,and shall state such ofher
facts required or permitted by the provisions of this chapter o be
set out in certificates of incorporation as can be stated in the

case of a merger, stated in such altered form as the circumstances
of the case require, as well as the manner of converting the shares
of each of the constituent corporations into shares or other
securities of the corporation resulting from or surviving such merger,
with such bther details and provisions as are deemed necessary.
Any such agreement may provide for the payment of cash in lieu of
the issuance of fractional shares of the resulting or survivin:g corp-
oration. The agreement so adopted shall be signed by the Chairman
of the Board or by the President or by a Vice-President and by the

Secretary or an Assistant Secretary.

II.

Recently a Pennsylvania parent wished to create a
Delaware subsidiary and then effect a merger between it and another
Delaware corporation. It wished to exchange shares of the Pennsylvania

parent for shares of the Delaware corporation. It was unabl: to do this

-



because of the wording of § 251 (b) and consequently created a
California sub instead, this apparently being permissible urder
California law. In connection with Mr. Corroon's memoran:ium
which is to be furnished to the Committee regarding the pos:ibility
of paying cash under § 251, I would appreciate it if he wou.d
consider the feasibility of amending § 251 to permit:

"conyerting the shares of each of the

constituent corporations into shares or

other securities of a corporation result-

ing from or surviving such merger or

into shares or securities of any corpora-

tion which, prior to the merger, owns

at least 90% of the voting stock of the

corporation which shall survive the

merger. "

At the present time this can be done ina % 253

merger.

HMC/mm



RooT H RICHARDS
1897-199)

AARON FINGER

RoBT H RICHARDS, JR.
HeENRY M CANBY
Louls J. FINGER
Ropownegy M. LayTOoN
EomMuNnDd N.CARPENTER,II
JAMESs T. MCKINSTRY
£ NorManN VEASEY
Max S.BeLL,JR
Wittiam E.WIGGIN
RiICcHARD J ABRAMS

JoHN E.LEW!IS
R.H.RicHARDS, Il
Wirttiam T. QUILLEN
CHarRLES F RICHARDS, JR
JANE R.ROTH

RICHARDS, LAYTON & FINGER
A072 DUPONT BUILDING

WILMINGTON |, DELAWARE

TELEPHONE OLYMPIA 8-654]
AreAa CopE 302

May 25, 1966

Walter K. Stapleton, Esquire
Morris, Nichols, Arsht & Tunnell
3000 DuPont Building
Wilmington, Delaware 19801

vCharles S. Crompton, Jr., Esquire
Berl Potter & Anderson

CaLeEB S. LAYTON
CouNsEL

WASHINGTON COUNSEL

SUTHERLAND, ASBILL
& BRENNAN
FARRAGUT BUILDING
WasHInNGTON, D. C.

350 Delaware Trust Building
Wilmington, Delaware 19801

Re: Delaware Corporation Law Study Commiitee
Gentlemen:

Enclosed are the latest revigions and additional clanges
for Sections 261 and 258. The new card of new text for Sectiorn 261
-should replace the old card, and the new Page 2 of Section 258 should

replace the old card.

The other revised sections for which we are responsible
will be completed and sent to you as soon as possible,

Very truly yours,

oot

Charles F. Richards, ]r

CFRjr:Im
Enclosures



COHEN, MORRIS anp ROSENTHAL
ATTORNEYS AT LAY
1101 BANK OF DELAWARE BUILDING

WILMINGTON, DELAWARE 19801

PHILIP COHEN

IRVING MORRIS OLYMPIA 6-4433

JOSEPH A, ROSENTHAL

April 15, 1986

The Honorable C arence A. Southerland

Chairman Delaw:.re Corporation Law Study Committee
300 Delaware Trust Building

Wilmington, Deli.ware

Dear Mr. Chief (ustice:

I stall not attend the meeting scheduled for this morning because of
ry commitment .o my wife to take her to New York for the week enc leaving this
morning. Although my other explanations for failure to attend meetings for
ceme time and to file my report on seguestration seem to me to have had merit
when I profiered them, none of them has the compelling merit which the present
one does.

The purpose of this letter ‘s to express briefly my personal views on
the matter of sec iestration. In putting them forth I do so, as you know, without
prior discussion with you and I do not intend that these remarks be understood to
reflect your view s as the co-worker with me on the matter of sequestration.

Prcfessor Folk has summarized the arguments in his Report pages
234-279. 1 strorjly favor the retention of our sequestration procedure as we
presently have it. In doing so I would stress the significance of one or two points
made by Profess.r Folk and make reference to some other factors which occur
to me.

1. Apart from providing a single forum for litigation and retaining
control over the .developing law affecting all Delaware corporations, the chiei
significance for retaining sequestration, in my opinion, is that it provides the
procedure throug1 which a stockholder may compel observance of fiduciary duties
by officers and d rectors. Our State has a responsibility and duty to insure that
the managers of corporations which are formed in our State adhere to proper
standards of concuct., The derivative action serves this function. Without
sequestration the procedural problems might well prove to be insurmountable in
bringing to accouit those who would violate the trust placed in them by stockholders.



The Honorable Clarence A. Southerland

Page 2 - April 15, 1968

2. fIam correct that without sequestration the viability of derivative
litigation would b: drastically lessened if not extinguished, doing away with
sequestration onl’ invites in time further efforts probably on a federzl level to
meet the need of rrotecting stockholders which is presently filled by derivative
litigation. At a t'me when we seek to strengthen local control over our interest,
it seems to me tc be a step backward to invite federal legislation.

3. 1he various suggestions which some make to replace sequestration
discussed by Pro essor Folk do not commenc themselves to me, since each, as
Professor Folk his noted, nas disadvantages.

4, Those who would do away with sequestration because of its
possible’harassm ant® over managers of Delaware corporations completely ignore
the protections bi.ilt up through the years to prevent harassment. While the
Courts sit, the aluse of sequestration ana derivative litigation cannot occur. Only
those who would want to leave management unrestrained have anything to fear either
Ifrom sequestraticn or derivative litigation.

I respectfully urge that the Committee vote to retain sequestration
in its present for n.

Respectiully yours,

MG
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Wt AR Gk Bowde Q\W w—r

TG: MEMBERS OF TEE CORPORBATION LAW REVISION COMMIINMUIBE
FROM: 5. SAMUEL ARSHT

RE: "PRE-EMPTIVE RIGHTSY Telk Report. Pages 260-252,

April 1, 1966

Seetion 102(b}{3} allows the certificate of lncorpora-
tion To limit or deny pre-empiive rights. A4 similav provision
appears in the Model Act and in many other state statutes.
Frofessor Folk points out that there ave three aliernatlve
ways to deal with pre-emptive rights: (1) As § 102{b){3)

{2) A stabtutory denlal of all pre-emptive rights which
may , however, be granted by the certificate of inecorporation,

elther by a genersal provision that pre-emptive pights exist

(}

n &ll stock issues and for whatever purpose, or by emmerating

}e

situations where the pre-cmptive right exists; and {3}
svatubory enunerabtion of the circumstances when pre-emptive
rights do and do not exist, subject to any cevbificate pro-
vislon expanding or contracting them.

Profeasor Folk'is mecond alternative is found in
California, indlana, Oklahoms and Permsylvania and ig an

optional alternative to Section 24 of the Model Act. The

third alsernative is Pound in ¥New York and other stabes.

Professor Folk suggests that, while Delauwsreis
oresent § 102(b3{3) provislon is not wholly satisfactory, it
is protably preferable to 1tz alternatives. His chiefl cobjlection

2 CNatel AT N A x ST D P Fa S SO r o~ £
o § ic2lp){3) is that 1% assumes the conblnued existence of a



[

commen law pre-smpiblve vlght, the scope of whier is not
clearly defined, even in the case law both in Delaware and
elsevhere, Profegscor Folk helleves the most satlsfactory

k3

alternative to § 102{v}{(3)} 18 a statubory denial of all pre-

it

-
&

v

o

esmpbive rights which may., however, be granted by the certi:

¥

cate. The major effect of this alternabtive ls {0 clear awsy
all common law uncertalnty by abolishing the vight which
would Then exist, if at all, s a matiter of coantract in the
certificate of incorporabtlon.

Professor Folk believes that the third alternative
adopted in New ¥York, is the least attractive slternative,

My preference is the second alterrative, i.e., a
statutory denial of all pre-emptive rights, execept to the
extent granted by the certificate of incorporation. In my
opinion, this would make Delawars's law wore attractive b
eliminating a problem ag to which therse is greail uncertalinty
and which would put the burden of defining the sceope of e
pre-emptive right that is desired on the corporstion whlch
desires 1t. It sgems to me that there is no pubilé policy
Wnich dictates elther the existence or Tthe non-exisbence
of pre-empbtive rights in sharcholders and that so far as ihe

* 2

State of Delaware 1s concerned it should be left antivel, %o

the corporation's discreticn or selection, both as to °

&
3

existence and scope,
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3. Translzys to Stated Capital. Section 154 {third

sentence ) now aubhorizes the board of dirvectors to inerease
caplval by directing transfers from surplus to capitsal.
Professor Folk vecowmends thabt the sentencs bhe reworded as
follows to use the new or contemporary bverminology:

mh voard of directors may abt aay time transfer
or any part of ecarned surplus to capital

plus or to svated capital, or transfer all or
@a t of capital surplus to stated capital.”

If the third sentence of section 154 is revised as

h

recommended by Folk, then the fourth sentence should he copr-
seapondingly smended as follows:

"The board of dirvectors may dirscit th
any part of carned u“plas oy caplital surglus

1 1

[#)

twsnzfﬁ?reﬁ %0 suabed capital

g8 capltal in respect of any shaxr %
C?&Tl@ﬁ of any deslgnabed c¢lass or classes.

! Sl‘«'

L approve, the inclusion of the following sbtabtute dealing with

“Any surplus resultiag from veduction of =tabed
caplial, however effected, anaii e capltal sux
plus,”

o L, Py £ i rar e 1 Fae 4 Lo 3 B, b 4 oty
5. Resszyveg, Professor Folk points out that 1 any

R e

.

. N [ PR L N T = ey e '
adopted It would "not preelude a corporatlion from restricting
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gecreasing or eliiminaling any such reseprves or 1lifting any

1
restriction.” He says that Section 171 of the Delaware law

{in the dividend context) eliminates any possible implication

that statutory provisions of the sort recommended by him might
a

hinger directorst? discretion with respect €0 reserving op
rashyiohing surplug accounts. I agree.



ME MORANDUM

To: £the Delaware Corporation Law Revision Committee

From: a”ff““ﬁohn Killoran, Esqur

Purchase and Redemption of Corporation's
Own Shares _

I would recommend that section 122 be amended by trans-

ferring from section 160 power to purchase, sell, etc. shares and that the

following language be adopted:
\QD k "(5) To purchase, receive, take or otherwise
\ acquire, own and hold, sell, lend, exchange, trans-
\ fer or otherwise dispose of, pledge, use and oth4r-

W wise deal in and with its own shares. '
ﬂ"w\ﬁ'\

Section/22 should be renumbered such that paragraphs (5},

(6), (7), (8), (9) and (10) will become paragraphs (6), (7), (8), '9), (10) and
(11). (See Folk Report, pages 249 and 250.)
I recommend that section 160 be rewritten to read as follows:

""'§160. Corporation's powers respecting ownership,
etc. of its own stock

""(a) No corporation organized under this chapter shall
use its funds or property for the purchase of its own
shares of capital stock when such use would cauge any
impairment of the capital of the corporation. Shares
of its own capital stock belonging to the corporation
shall not be voted upon directly or indirectly nor
counted for quorum purposes. Nothing in this section

* [ Suggested provisions are underlined.



shall be construed as limiting the exercise of
the rights given by section 243 of this title

nor limiting the right of the corporation to vote
its own stock held by it in a fiduciary capacity. '

"(b) Neither the retention of reacquired shares
as treasury shares nor their subsequent distribu-
tion to shareholders or disposition for a conside ra -
tion shall change the stated capital of the corpora-
tion. Upon sale or other disposition for a con-
sideration, the full consideration received for such
shares shall be capital surplus, but if the share'
were purchased out of earned surplus the dxrectnrs
may restore to earned surplus all or any part of
the amount by which earned surplus was reducec
at the time of purchase.’

(See Folk Report, pages 140, 250 and 251.)

Directors' Liability in Respect of Purchase of
Shares of Corporation

I recommend that sections 172 and 174 be amended, as
suggested by Doctor Folk at page 251, paragraph numbered 6. »f his Report.
The amendment suggested would protect a director, not only as to dividends,
but in respect of purchase of shares of the corporation, as well as providing

a director with the section 174 defense in respect of any such purchases.

Redemption of Shares

Doctor Folk does not recommend any revision of section 243.

However, E.N. Carpenter, II, Esquire, has pointed out an amkiguity which

-2-



&

now exists in section 243 (b).

recommendation are as follows:

"Section [ 243 (b) ] is evidently designed to
relate only to the redemption, purchase or retirc-
ment of preferred or special stock. However,
Section 243 (b), while it starts out by referring to
'Any such shares' (presumably preferred and
special stock) goes on to say that " any shares
of the corporation surrendered to it on the con-
version or exchange thereof into or for other sheres
of the corporation shall ***!' I believe the intention
of the draftsmen was to refer only to preferred or
special shares and that this latter reference should
also read 'any such shares'."

Reduction of Capital: Redeemed and Other Re-
acquired Shares

Yo, —

Doctor Folk states that by dispensing with shareholder approval on retiring

viding for restrictions on funds available for such purpose.

Under this heading, beginning on page 252 of the Report,

Doctor Folk recommends:

(a) Section 244 should be amended to eliminaie

o
shareholder vote to retire or cancel wedeemed  tACCUAReD

shares, whether reacquired out of surplus oréta.ﬂ:ed
capital) The law should permit the directors alcne
to retire or cancel redeemed shares.

or cancelling shares, real safeguards remain in the Delaware statutes pro-

an appropriate amendment encompassing Doctor Folk's recomniendation.

-3-

A description of this ambiguity and his

I recommend
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(b) That shareholder action to reduce capital
be eliminated and recommends that we adopt the
New York statute which permits the directors
alone to reduce stated capital with the following
safeguards: (1) prompt disclosure of the effect
of director action; and (2) requiring that stated
capital not fall below the aggregate par value of
all par shares and the liquidating preferences of
all preferred shares.

I do not follow Doctor Folk's reasoning that such procedure "is a logical
step''. In my opinion, section 244 requiring shareholder action to reduce

capital should be retained.

-4-
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March 23, 1966

Chief Justice Clarence A. Southerland

CALEB 3. LAYTON
CounsEL

WASHINGTON COUNSEL

SUTHERLAND, ASBILL
& BRENMAN
FARRAGUT BUILDING
WASHINGTON. D. C.

Berl Potter & Anderson
Delaware Trust Buildi ng
Wilmington, Delaware 19801

Re: Corporation Law Revisions

Dear Chief Justice Southerland:

I am writing to you in your capacity as Chairnman
of the Delaware Corporation Law Revision Committee. I understand
that the Committee has already reviewed and considered amendments
to 8 Del. C. §213, but I wonder if it is possible for another riinor
change to be brought up at this time.

It has been brought to my attention that there is a
need for an increase in the maximum period permitted betweert the
record date and the dividend payment dates and stockholders' meetings.
Although cash dividends do not present a problem, extreme time pressure
results from having merely fifty days as the maximum period permitted
between stock dividend record and payment dates. In the case of stock
dividends, companies appear to be increasingly adopting the procedure
of soliciting instructions for the purchase and sale of fractional interests
in the fifty day interval, in order to be able to combine in a single
certificate the rounded-out share resulting from a purchase order
with the full shares 1o which the stockholder is entitled as a result
of a dividend. This procedure results in cost savings to the corpora-
tion involved through issuance of fewer stock certificates, and it is



appreciated by the stockholders since it saves them the inconvenience
of handling a multitude of one share certificates resulting from the
purchase of fractional interests.

In spite of the advantages of this procedure, acloption
of this system was not even feasible for certain large corporations
until the stock records were put on a computer, and even with the
computer's speed it is a substantial burden to accomplish this within
the fifty day time limit. Authorization of a sixty day period between
record and payment dates for stock dividends would greatly relieve the
work pressure.

If you would like me to collect some additional information
on this I will be glad to undertake to do so.

Yours truly,

A .
SV ey
E. N. Carpenter, II

ENC/bd
cc Henry M. Canby, Esquire



DELAWARE CORPORATION LAW REVISION COMMITTEE
350 DELAWARE TRUST BUILDING
WILMINGTON, DELAWARE 19801

CLARENCE A. SOUTHERLAND
CHAIRMAN

RICHARD F. CORROON
VICE CHAIRMAN

$. SAMUEL ARSHT March 23 s 1966

HENRY M. CaNnBY

ELISHA C. DUKES
SECRETARY OF STATE OF DELAWARE

DANIEL L. HERRMANN
DAvVID H. JACKMAN
ALFRED JERVIS
IRVING MORRIS

MRS, MARGARET S. STOREY
DIRECTOR CORPORATION DEPARTMENT

DEPARTMENT OF STATE OF DELAWARE
SECRETARY

MEMORANDUM TO MEMBERS OF THE COMMITTEE

A meeting of the Delaware Corporation lLaw Revision
Committee will be held on Thursday, March 31 at 10:30 a.m.
at 350 Delaware Trust Building, Wilmington.

The subjects to be considered are:
1. Report of Mr. Killoran (now in preparation
and soon to be filed) on the Folk Report, pages 249-256,

concerning purchase and redemption of capital stock and
reduction of capital.

2. Sequestfation (the report has not been filed;
but I think we are all probably prepared to discuss the subject).

C.A.S.



DELAWARE CORPORATION LAW REVISION COMMITTEE
350 DELAWARE TRUST BUILDING
WILMINGTON, DELAWARE 19801

CLaxENCE A, SOUTHERLAND
CHAIRMAN

RICHARD F. CORROON . March 16 ’ 1966

VICE CHAIRMAN
S. SAMUEL ARSHT
HENRY M. CANBY

ELiISHA C. DUKzs
SECRETARY " ¥ $Ta% < OF DELAWARE

DANIEL L. HE~RMANN
DaviD H. JACKRMAN
ALFRED JERVIS
JIRVING MORRIS

MRS, MARGARET S. STOREY
DIRECTOR CORPORAT:ON DEPARTMENT

DEPARTMENT OF STATE OF LELAWARE
SECRETAR™

MEMORANDUM TO THE MEMBERS OF THE CORPORATION COMMITTEE

A meeting of the Committee will be held at 350 Delaware

Trust Building, Wilmington, on Wednesday, March 23 at 10:30 a.m.
for consideration of the following matters:

1. A review of Mr. Canby's draft of amendments to the

merger sections of the law, together with the changes enclosed

wit., nis memorandum of February 22. This includes the two ques-

tior. listed on page 2 of his February 22 memorandum.

2. The draft of provisions regarding the execution, etc.
of corporate instruments attached to Mr. Crompton's memorandum of

Febraary 22,

3. The report of Professor Folk, pages 26{-279 respect-
ing sequestration. No member's report is filed but 1 am inclined

to taink that if the members will read again Professcr Folk's

discussion of the matter we can profitably discuss it. next Wednesday

if we have the time.

CAS



MEMORANDUM RE UNIFORM EXECUTION, ACKNOWLEDGMENT, FILING,
AND RECORDING OF CORPORATE INSTRUMENTS

February 22, 1966

TO: HON, CLARENCE A, SOUTHERLAND
RICHARD F, CORROON
S. SAMUEL ARSHT
HENRY M, CANBY
HON, ELISHA C, DUKES
CLAIR J. KILLORAN
DAVID H, JACKMAN
ALFRED JERVIS
IRVING MORRIS
MRS, MARGARET S. STOREY
WALTER K, STAPLETON
CHARLES F, RICHARDS

FROM: CHARLES S, CROMPTION, JR,

At the request of the Chairman, I have prepared a
draft of statutory provisions regarding the execution, ac~-
knowledgment, filing, and recording of corporate instruments.
I enclose copies of these provisions with pertinent comments
by Professor Folk and committee members who have previously
considered some aspect of the problem,



I, EXECUTION

1, The following draft is basically that suggested
by Chief Justice Southerland in his report of July 17, 1964,
His comments in that report explain the changes he made in the
draft at pp. 3-5 of the Folk Report, Each of these new pro~
visions would require a new section number. They perhaps could
be inserted following present section 109 and therety avoid a
reshuffling of the present, familiar numbers.

2, 1t seems to me the word ''chapter" should be
changed to "title' in line two of the Folk-Southerland drafts
if these uniform provisions are to apply to the new close cor-
porations chapter also,

3. Reference should also be made to the list of
present sections (about thirty in number) affected by this
change prepared for the committee by Mr., Jervis.,

section |0 3 Execution of Ingtruments. Ur\(ec;s otwurag s(pzc%cdﬂw 6"““"’(“0
e &i;@:iﬁ £

o Clhoghet o ::b-’ojoc’r o auy ol JR DN cleaplon

* GorpoeeteLRp T PUNRNLS Toquised-by any provision of
this Chapter), with the Secretary of State by any
corporation organized under this Titlgﬁ“&é ~othesuwise
S . * o 1] -

vision—ef-thigChaptery be executed as pigziﬂ%é—belew.

(#) The Certificate of Incorporation, and all other
instruments executed before election of the initial Board of
Directors, shall be signed by the incorporator or incorporators,

(B> 411 other instruments shall be signed -

»
@) By the Chairman of the Board of Directors,
or by the President, or by a Vice~President, and by
the Secretary or an Assistant Secretary; ot

) 1If it shall appear from the insttument that
there are no such officers, then by all the directors
or by such directors as may be designated by the
Board; or



(:§ If it shall appear from the instrument that
there are no such officers or directors, then by the
holders of record, or such of them as may be desig-
nated by the holders of record, of a majority of all
outstanding shares of stock.

[« SN (3) otwithstanding the provisions of suti-paragraphs
@, @) and (3),above, any such other instrument referred to in
sub-paragraph () may be signed by the holders of all the out~
standing shares of stock.

(i) The name of any signatory shall be printed, typed

or otherwise legibly set forth beneath or opposite his written
signature.

II, ACKNOWLEDGMENT

This dpaft is taken from the Folk draft at pp. 5-6
I Jave changed the word 'chapter" to "title" as

ckion and I have changed the words 'this state'

to "the place execution'" as the committee earlier had done

in connection’ with~the acknowledgment provisions of § 242(d) (1)
to remove @doubts as to what officials may acknowledge documents.

of his repo
in the prior

Section———r—ieknowledgmenrt—of Instruments

5.Whenever any provision of this Title requires any

instrument to be acknowledged, wntess~otherwisespecificeily

rovisiens
of-+HiTTtede, such requirement means that:
(&) e person signing the instrument as provided
by subsection () o ction , J{new—executiomrsection]

acknowledges that the instrument he signs is his act and deed,
and that the facts stated therein are truly set forth, and

L.
(¥) the instrument shall be acknowledged hefore
any officer authorized by the laws of the place of etecution
to take acknowledgment of deeds.
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III, FILING AND RECORDATION

e proposal does make the significant change
tary of State shall collect recording fees and
forward thepl with the instrument to the correct office. If
such providion is not subject to the same objections as the
eliminat¥on of recordation, it would seem to be a more convew
nient péthod than the present one. Whether this change is to
be made is a policy question for the committee to determine.

Sectigp T . PETITHpENd Recordation of Instruments

‘2%K Whenever any provision of this Chapter requires
any instrument to be filed in accordance with this section,

BRIt

(1) The original executed instrument, together
with the conformed copy, shall be delivered to the
office of the Secretary of State.

[ *7 ¢ - 51 ey Bt it . . - - -

weat means that:

(2) All fees and taxes, including any fees and
taxes which may be lawfully assessed for racording
the instrument with the recorder of the county in
which the principal office of the corporation is to
be located, shall be tendered to the Secretary of
State,

(3) Upon delivery of the instrument, and upon
tender of the required fees and taxes, the Secretary
of State shall certify that the original has been
filed in his office by endorsing upon the original
the word "Filed", and the hour, day, month and year
thereof, This endorsement is the "filing date'' of
the instrument, and is conclusive of the date of
filing in the absence of actual fraud. The¢ Secre=-
tary of State shall thereupon file and index the
original.

-3



(4) The Secretary of State shall compare the
conformed copy with the original, and if he finds
that they are identical, he shall certify the con-
formed copy by making upon it the same endorsement
N which is required to appear upon the original,
together with a further endorsement that the con- 54
A formed copy is a true copy of the original. >

T ~ W 2
6& &j% Yo Y, Wacaed
. C & (6) The recorder of the county shall, upon
Q& receipt of the instrument, record and index it in a Y G
“ Ly rf book kept for that purpose. : Vﬁ"\
N

Baless otherwiseprovidedvrrpermittzdby—this
thaptsx, &ny instrument filed as provided by this section shall
be effective as of its filing date, notwithstanding any failure
or defect in cording the instrument as required by subsections

(#) (3) and (
= i T m\mmt\mﬁx\mw& \g,v\l\m v HM}'G{F‘

£ . T goeotsuans
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Pebruary 18, 1968

TO: Delaware Corporation Law
Revigion Commiites

FROM: Henry M. Canby

I enclose proposed amended sections 251 ~ 253 of the
merger statute for your consideration.,

254 thvough 258 require merely formal changes. I will
supply copies of amended 259 ~ 262 by noon on Monday (o
those members in Wilmington so that they will have é chince to

go over them befcre the Tuessday's meeiing,

HMC/mm
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FPebruary 22, 14966

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPOR2TION
_LAW REVISION COMMITTEE

TO: - Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire
Richard F. Corroon, Esquire
Honorable Elisha C. Dukes
o "Clair J. Killoran, Esquire
< Mr. David H, Jackman
Mr. Alfred Jervis
Irving Morris, Esquire’
Mrs., Margaret S. Storey
Walter K. Stapleton, Esquire
Charles F. Richards, Jr., Esquire
LEharles S, Crompton, Jr., Esquire

1, Members whose names are red checked will find
enclosed:

{a) Revised pages to be substituted in
Sections 251, 252 and 253 previously furnished.

{b) Redrafts of Sections 254 - 262 inc.

2. Members whose names are blue checked will find
enclosed:

{a) Revised pages to be substituted in
Sections 251, 252 and 253 inc. and 259 - 262 in:.
previously furnished,

{b) Redrafts of Sections 254 - 258 inc.



TS .

K Members whose names are green chacked will
find enclosed: :

{a) Revised puges to be substituted in
Sections 257 and 258 previously furnished.

T (b} Redrafts of Sections 257 and 258.

Two important problems remain for Committee consi-
deration in addition to suggestions as to further revisions of
the submitted sections. They are:

{a) Whether or not the right to use cash
as well as "shares or other securities"” should
be included in section 251(b), and

(b} Whether or not the proposal of Dewey -
Ballantine drafted at the bottom of page 195b
and 195c of the Folk report should be included
either as Section 251(f) or as a new section (since
P it would also refer to Section 253,

HMC/mm
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SUBCHAPTER X, MERZER
§ 251, Merger of domesiic corporations

(a} Any two or more corporations existing under the provisiins of this
chapier, or existing under the laws of this Siate, for the purpore of carrving on
any kind of business, may merge intg 8 slngle corporation which mayv be an
one of the constituent corporations or @ new corporation o be ixmesd by means
of such merger as shall be specified in the agyssment reguirad vy subseciion
{b) of this sectlon. The teym merger as used In this subchapte: shall be con-
strued to include the term consolidation,

{bj The directors, or a majority of them, of the corporations which desire
to merge, may eniey inic an agreement signed by them and under the corporaie
seals of the sespeciive corporations, prescribing the terms and conditions of
meiger, the mode of carnrving the same inito effect, and siating such cther
facis required or permiited by the provisions of this chapler o be set out in
certificates of incorporation, as can be staied in the case of a merger, siated
in such aliered form as the clrcumstances of the case reguire, as well as the
manner of coaveriing the shares of each of the constituent con orations inio
shares or other securlties of the corporation resulting from or : urviving such
merger, with such other deiails and provisions as are desmed wecessary. Any
such agreemeni may provide for the payvment of cash in licu of the igssuance of
fractional shares of the reguliing ov surviving corporation.

{c} The agreement required by subsection (b} of this sscilen shall be sub-

mitted to the stockholders of each constiiuent corporation at a meeting thereos,



called <ovmsde- for the purpose of taking the same under considerstion, or at
the next annual meeting of the said stockholders, D}ge notice of the time,
place and object of the meeting shall be mailed io the last known pust office
address of each stockholder of each such corporation at least 20 days prior

to the date of the meeting. At the meeting the agreement shall be considered
and a vote by ballot, in person or by proxy, taken for the adoption or rejection
of the same, each share entitling the holder thereof to one vote. If two=thirds
of the total number of shares of the capital stock of each such corporation shall
be voied for the adoption of the agreement, then that fact shall be certified on
the agreement by the secretary or assistiant secretary of each such corporation,
under the seal thereof; and the agreement so adopted and certified shall be signed
by the president or vice~president and secretary or assistant secretary of each
of such corporations under the corporeie seals thereof and acknowlsdged by the
president or vice-president of each of such corporations before any officer auth~
ocrized by the laws of this State 10 itake acknowledgments of deeds 7o be the
respeciive act, deed and agreement of each of the corporations. The agree~
ment 5o certified and acknowledged shall be filed in the office of the Secretary
of State, and a copy of the agreement and act of merger, certified Ly the
Secretary of State, shall be recorded in the offices of the recorders of the
counties of this Siate in which the respeciive corporations so merging shall
have their original certificates of incorporaiion recorded, or if any of the
corporations shall have been specially created by a public act of thy Leg-

islature, then the agreement shall be recorded in the county wher: such



corporation shall have had its principal place of business. The
agreement, when so filed, shall become effective and shall
thenceforth be taken and desmed to be the agreement and act of
merger of the corporations. Such record, or a certified copy
thereof, silali he evidenéé of the faigreement and act of merger

of the corporatioizs, and of the observance and performance of all
‘acts and conditions necessary to have been observed and performed
precedent to such merger. An agreement of merger may provide
thet it is not to become effective until a date to be specified in

~ the agreement, which date may be the date of filing, or a dat not
later than nmety {90} days after the date of filing.

{d}) Any agreement of merger may contain a provision
that at any time prior to the filing of the agreement with the office
of the Secretary of State, the agreement may be abandoned by the
Board of Directors of any participating corporation notwithstanding
approval of the agreement of merger by the shareholder of the parti-
cipating corporations, '

{e} In the case of a merger, the certificate of inccrpora«
tion of the surviving corporation shall automatica;lly be amencled to
the extent, if any, that changes in the certificaie of incorporiition

are set forth in the agreement of merger,



Summary of Changes:
- {1 Elimination of the word “consolidatrion” and
inclusion of definition of "merger” as emboﬁying consolidation;
(2) Substitution of filing date or stated effective
date for recording date;
(3} Revision of language a two-thirds vote; and

{4) Addition of paragraphs (d) and {e}.

2w
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be the laws that shail govern the resuliing or surviving corporation and that can
be stated in the case of a merger. Any such agreement may provide lor the
payment of cash in lieu of the issuance of fractional shares of the resulting

or surviving corporation.

{c) The agreement shall be authorized, adopted, approved, signed and ack~
nowledged by each of the constituent corporations in accordance with the laws
under which it is formed and, in the case of a lielaware corporation, in the
manner provided in section 251 of this tizle. The agreement so authorized,
adopied, approved, signed and acknowledged shall be filed in the o fice of
the Secretary of Siate, and a copy thereof, certified by the Secretary of State,
shall be recorded as provided in section 251 of this title with respect to the
merger of corporations of this State. The agreement, u}hen so filed.
shall thenceforth be taken and deemed-to be the agreemert and
act of merger of the constituent corporations for all purpeses of the laws of this
State, provided, however, the right to specify the effective date of such merger,
as provided in seciion 251 {¢}, shall apply to mergers consummated under this
section. | |

(&) 1f the corporation resulting from or surviving such merger i:; to be governed
by the laws of any state other than the laws of this State, it shall agree that
it may be gerved with procesd in this Siate in any proceeding for en orcement
of any obligation of any constitueni dorporation 6f this Siate, as well as for
eﬁfmf@emeni a'zf any obiiga‘zién @si:' the resuliing f::}s* surviving corporat on arising
from the mevgsr, including any sull or osther progesding to enforce e right

of any steckhclder as determined in appralsal proceedings pursvant o the

fd
%

il

pre

G

provisions of secile £z of this title, and shall brevocably appoin the
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Secretary of State ag its agent to accept service of process in any
such suit or other proceeding and shall specify the addrass t5 which |
a copy of such process shall be malled by the Secretary of State.
Service of such process shall be made by perscnally delivering to
and leaving with the Secretary of State duplicate coples of such
process., The Secratary of State shall forthwith send by registered
matil one of such copies to such resulting or surviving corporition at
its address so specified, unless such resulting or surviving corpora-
tion shall thereafter have designated in writing to the Secretsry of
State a different address for such purpose, in which case it shall be

mailed to the last address so designated.



§ 253, Merger of parent corporation and subsidiary

{a) Any corporation organized or existing under the
laws of this State, or under the laws of any other state or
jurisdiction subject to the laws of the United States, if the laws
of such other state or jurisdiction shall permit such a merger,
owning at least 90 per centum of the outstanding shares of ¢ach
class of the stock of any other corporation or corporations
organized or existing under the laws of this State, or under the
laws of any other state or jurisdiction subject to the laws ¢! the
United States, if the laws of such other state or jurisdictiorn
shall }permii: such a merger, may file in the office of the Secretary
of State a certificate of such ownership and merger in its name
and under its corporate seal, signed by its president or a vice-
president, and its secretary or treasurer or assistant secretuy
or assistant treasurer, and setting forth a copy of the resolution
of its board of directors either to merge such other corporat. on
or corporations into it and to assume all of its or their obligations,
or io merge liself, or itgelf and one or more of such other ccrp-
orations, into one of such other corporations, and the date of the
adoption thereoi; provided, however, that in case the pareni.

corporation shall not own all the outstanding stock of all tha



subaidiary corporations . parties o a2 merger as aforesald, the
cresolution of the board of directors of the parent corporaticn
shall staie the terms and conditions of the merger, includig

the securities, cash or other consideration o be issued, raid

or delivered by the surviving corporation upon surrender of

gach share of the subsidiary corporation or corporations nct
owned by the parent éorporationo I the parent corporatiorn be
not the surviving corporation, sald resclution shall include
provision for the pro rata issuance of stock of the swviving
corporation 1o the holders of the stock of the parent corpor i~
tion on swrender of the certificates therefor, and sald cert ficate
of ownership and merger shall state that the proposed mergsr has
been approved by the Bolders of @ majority of the stock of the
parent corporation at a mesting of such stockholders duly called
and held after 20 days’ noiice of the purpose thereot mailet to the
last known post office addrass of each such stockholder. A
certified copy of the ceriificate shall be recorded in the oflice of
the recorder of deeds of all couniies of this State in which

the respective corporations so merging shall have their

original certificate of incorporation recorded, If the s~
viving corporation is c:rganiz«ad c;z* exists under the laws of

any state or jurisdiction, other ihan the laws of this

s



State, the provisions of section 252{d) of this title shall a so
apply to a merger under this section. The right to specify the
eifective date of such merger, as provided in section 251{c’ of
this title, shall apply t0 mergers consummated under thig
section,

{)  Upon the effective date of the merger, all of the
estate, property, rights, privileges and franchises of the
corporation or corporations which did not survive the mergor
shall vest in and be held and enjoyed by the surviving corr cra-
tion as fully and entirely and without change or diminution as
ihe same were be fore held and enjoved by the corporation or
corporations which did not survive the merger, and be marn rzééd
and controlled by the surviving corporation, and axcept as
hereinafter in this section provided, in its name, but subject to
ail liabilities and obligations of the corporation or corpora’ ions
which did not survive the merger and the rights of all creditors
thereoi. The surviving corporation shall not thereby acquire
-paiﬁ:er to engé;;; in any business or to exercise ér& right,
'privilega or franchisep of s kind Which.it could nmg lawfully
’ angage in or exercise under the pz;ovisians of the law by or pur-

suant to which the surviving corporation is organized. Th:



surviving corporation shall be deemed to have assuméd all the
liabilitles and obligations of the corporation or corporatiorns
which did not survive the merger, and shall be liable in the
same manner as if it had itself incurred such liabilities and
obligations. [Reference to recording date eliminated in line
onel.

{c) It the surviving corporation is a Delaware corp-
oration, it may relinquish its corporate name and assume in
place thereof the name of a corporation which did not survive
the merger by the inclusion of a provision to that effect in the
resolution of merger adopted by the directors of the parent
corporation and set forth in the certificate of ownership and
mergér,, and upon the effective date of the merger,the change
of name shall be completed, with the same force and effect and
subject to the same conditions and consequences as if such
changs had been accomplished by proceedings under the appro-
priate section of this chapter. [Reference to filing and racord-
ing eliminated. Reference to effective date substituted].

(d)  Any plan of merger which requires or contemplates
any changes other than those herein séeciﬂcally authorized with
respect to the parent corporation, shall be accomplished under

\

the provisions of sections 251 and 252 of this title. The ;‘:;rovi-

-ty



sions of section 262 of this title shall not apply to any meijer
effected under this section, except as provided in subsectisn
{) of this section,

{e) In the even! all of the stock of & subsidiary Delaware
corporation party to a merger effected under this section is not
owned by the parent corporation immediately prior to the merger,
the surviving corporation shall within 10 days after the effective
date of the merger, notify each stockholder of such Delaware corp-
oration that the certificate of ownership and merger has become
effective. The notice shall be sent by registered mail, ret un
recelipt requested, addressed to the stockholder at his last known
address as it appears on the books of the corporation. If t.e subsi-
diary corperation is a corporation the stockholders of whict are
entitled to a right of appraisal pursuant to the provisions o gection
262{k) hereof and if any such stockholder shall, within 20
days after the daie of mailing of the notice, demand in
writing from the surviving corporaiion, payment for his
stock, such surviving corporstion shall, within 30 days

after the expiration of the period of 20 days, pay to him the



the value of his stock on the effective date of the merger,

exclusive of any element of value arising from the expectation
or accomplishment of said merger. If during the period of

30 days provided for herein the surviving corporation and zay
such objecting stockholder fail to agree as to the value of
such stock, any such stockholder or the corporation may file
a petition in the Court of Chancery as provided in subseciion
{c} of section 262 of this title and thereupon the parties stall
have the rights and duties and follow the procedure set forth
in subsections (d) to {§) inclusive, of said section 262.
["Effective date of merger" substituted for “filing, recording
and or eifective date provision". Sentence added to make

appraisal apply only if provided for under 262].



- § 254. Merger of domestic corporation and jointstock or othes

assoclation

{a) The term "joint-stock association” as used in this
section, shall include any association of the kind commonly
known as joint-stock association or joint-stock company and any
unincorporated association, trust or enterprise having 6utstand ing
shares of stock or other evidences of financial or beneficial interest
therein, whether formed by agreement or under statutory authorlty
or otherwise, but does not include a corporation. Ths term
"stockholder"”, as used in this section, includes svery membe: of
such joint-stock assoclation or holder of a share of stock or other
evidence of financial or beneficial interest therein.

(o) Any one or more corporations organjzed under the prov-
isions of this chaptér, or axlsting under the laws of this State, may
merge with one or more jo!gt-s;tock associations, except a joint~stock
assoclation formed under the laws of a Staie which forbids sucn merger.
Such corporation or corporations and such one or more joint-stcck
assoclations may merge into a single corporations which may be any
one of such corporations, or a new corporation to be formed by means
of such merger which new corporation shall be a corporation of this
state.

{c} All of such corporations an‘d such joint-stock association
or joint-stock associations shall enter into an agreement in writing
which shall prescribe the terms and conditions of the merger, the

mode of carrying the same into effect, the manner of converting the
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shares of each of the corporations and of the stock or shares of

each of the joint-stock associations or financial or beneficial

interests therein into shares or other securities of the corporition

resulting from or surviving such merger and such other detailis and

provisions as shall be deemed necessary or proper. There shall

also be set forth in the agreement such other facts as shall then

be required tc be set forth in certificates of incorporation by the

laws of this State and that can be stated in the case of such merger.,
{d) The agreement shall be authorized, adopted, approved,

signed and acknowledged by each of the corporations in the nanner

provided in section 251 of this title, and in the case of the jcini~

stock associations in accordance with their articles of assoclation

or other instrument containing the provisions by which they a‘e

organized or regulated or in accordance with the laws of the $tate

under which they are formed, as the case may be. The agreement

so authorized, adopted, approved, signed and acknowledged shall be

filed in the oifice of the Secretary of Siate and a copy of the .greement

certified by the Secretary of State, shall be recorded as provided in

sections 251 and 252 of this title with respect to the merger of corp~

orations of this Staie. The agreement, as of the effective duate thereof,

shall thenceforth be taken and deemed to be the act of merger of the

corporation or corporations and of the joint-stock association or joint-

stock ussociations, for all purposes of the laws of this Sicte.

~em
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{c} The provisions of sactions 259-262 and 328 of this title
shall, in so far as they are applicable, apply to mergers betwegen |
corporations and joint-stock associati&ns:v the word, "corporation”,
where applicable, as.used in those sections being desmed to include
joint-stock assoclations as defined herein, The personal liability ,
if any, of any stockholder of a joint-stock association existing at the
time of such merger shall not thereby be extinguishe‘d‘.' six'all temaln
personal to such -stockholder and shall not become the liability of any .
subsequent {ransferse of any share of stock iz_z,such merged corporation
or of any other stockholder of such merged corporation.

{Consolidation reference eliminated and “"effective date” substituted

for recording and filing}



§ 255, Merger of domestic non-gitock, non-profit corporations

{a} Any two or more non-stock, non~-profii corporations
organizad under the provisions of this chapter, or existing unier
the laws of this State, may merge into a single corporation wliich
may be any one of the constituent corporations or a new non-:itock
non-profit corporation to be formed by means of such merger ¢s
shall be specified in the 'agreaeme‘nt provided for in subsection
{b} of this section,

{b} The members of the governing body, however called,
or a majority of tbemp of such corporations as degirve to merge,
may entér into an agreement signed by them and under the cororate
seals of the respective corporations, prescribing the terms ard
conditions of merger, the mode of carrying the same into sffect,
and stating such other facts required or permitted by the prov.sions
of thiz chapter to be set out in certificates of incorporation for
non~stock, non-profit corporations, as can be stated in thecass
of a mergar, stared in such alisred form sz the circumstances of the
case reqguired, as well as the manner of converting the memberships
of each of the cagsté’cuem corporations Into memberships of the
corporation resulting from or surviving such merger, with sucl: other

details and provisions as are desmed necessary.



{c) The agreement shall be submitied to the members
of each constituent corporation who have the right to vote for
the election of the members of the goveming body of their
corporation, at a meeting thereof, called separately for the
purrose of taking the same into consideration. Due notice o!
the time, place and object of the meeting shall be given by
publication at least once a week for four successive weeks in
one or more newspapers published in the county wherein each
such corporation either has its principal office or conducts its
bhusiness, and a copy of such notice shall be mailed to the last
known post office address of each member of each such corporation
who has the right to voie for the election of the members of the
governing body of his corporation at least 20 days prior to the
date of such meeting, and at such meeting the agreement shall be
considered and a vote by ballot, in person or by proxy, taken for
the adoption orrejection of the same, each member who has the
right to vote for the election of the members of the governing hody
of his corporatioz; b‘éing‘ent.itled ‘ﬁ;o one vote. | If the votes of two-thirds
of the total number ‘of members of sach such c;rpc:ra[ti.'on v;rho lave the
voiing power abo\;é me:n_i:ione;i shall be for the aéioptibn of the agree~
ment, then that i’;éﬁ shall be certifled on t:ﬁe 'agx‘eéﬁ;en’c by the officer

of such corporation periorming the duties or&indrils,; periormed by the

e



secretary or assistant secretary of a corporation, under the seal

of each such corporation. The agreement so adopted and certified
shall be signed by the officers of each of such corporations porform-
ing the duties orcginauly performed by the president or vice-prasident
and secretary or assistant secretary of a corporaﬁior},. under the
corporate seals thg;eof and acknowledged by the officer of each
“such corpm*atiqn,performing the duties ordinarily performed by the
president or vicejpresident of a corporation beiore any officer
authorized by the }aws of thic@ State to take acknowledgements of
deeds, to bé theA respective act, deed, anfi agreement of each of
‘che:c_mrpcara‘mlrmsq | The agreement so certified and acknowledged

shall be filed in the office of the Secretary of State, and a copy

thereof certified by the Sec;etary of State, shgil be recorded i1 the
offices of the recorders of the counties of this State in which "he
~ respective cor‘poratic.ms so merging shall have thgir qs;iginal certificates
of incorporation recorded, or if any of the corporations shall have been
specially created hylpubiic act of the Legisiatgrg a ti:e_;n the agreement
sh_all be recoxde_d_ﬁ in the counily where such coi§o$at;on had its prix;cipal
place of businesgf . 'The ag;eementa whean so filedo shall - henceforth
be taken and dee’med to be the agreement‘and act ‘of merger of the corp-

orations. Such record, or a certified copy thereof, shall be ¢Vvidence
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of the agreement and act of mergey of the corporations and of the

cbhservance and performance of all acts and conditions neces sary

to have been obssrved and perforn

{d} I, under the provis:

wed preceding such merger,

tons of the certificate of in :orp~

oration of any one or more of the constituent corporations, tiere

shall be no members who have the right to voie for the electim of

the members of the governing body
members of that body themselves,
provided in subsection {b) of this

members of the governing body of

at a meeting thereof, called separately for that purpose.

r of the corporation other than the
the agreement duly entered into as
section shall be submitied to the
such"corporation or corporations,

Notice of

the meeting shall be published and mailed to the members of the

governing body in the same manner as is provided in the case of a

meeting of the members of a corporation. If at the meeting two-thirds
of the total number of membears of the governing body shall vote by
ballot, in person, for the adpption of the agreement, that fact shall

be certified on the agreement in the same manner as is prov ided

in the case of the adopiion of the agreement by the vote of the members
of a corporation and thereafier the same procedure shall be fullowed

o consummate the merger.




§ 256. Merger of domestic and foreign ndn-stock, non-profit corporations;
service of process upon surviving corporation

{a) Any one or more non~-stock, non~profit corporations organized under

the provisions of this chapter, or existing under the laws of this State, may

merge with one or more other non«stock, non-profit corporationi, organized

under the laws of any other state or states of the United States, if the laws

under which the other corporation or corporations are formed shill permit such

merger. The constituent corpératlons may merge into a single corporation,

which may be any one of the constituent corporations, or they may merge

to form a new non«stock, non-profit corporation, which may be a corporation

of the state of incorporation of any one of the constituent corporations as

shall be specified in the agreement provided for in subsection {b) of this

section.

(b) All the constituent corporations shall enter into an agreement in
writing which shall prescribe the terms and conditions of the marger, the
mode of carrying the same into effect, the manner of converting the member~
8 hips of each of the constituent corporetions into memberships of the corpor-
ation 'r;sumng from or surviving such merger, and such other datails and |
provigions as shall be deemed necessary or proper. There shall also be
set forth in the agreement such other facts as shall then be required to be
set forth in certificates of incorporation by the laws of the stat: which are
stated in the agreement to be the laws that shall govern said resulting or

surviving corporation and that can be stated in the case of a merger.



(c) The agreement shall be authorized, adopied, approved, signed
and acknowledgaed by each of the constituent corporations ir accordance
with the laws under which 1t is formed and, in the case of a Delaware corpor=
ation, in the manm:ar provided in seciion 255 of this title. The agreement
so authorized, adopted, approved, signed and acknowledgetl shall be filed
in the office of the Secretary of State, and a copy thereof, certified by the
Secretary of State, shall be recorded as provided in section 255 of this title
with respect to the merger of corporations of this State. The agreement,
when so filed, shall be taken and deemed to be the agreemelit and act of
merger of the constitueni corporations for all purposes of the: laws of this
State.

{d) If the corporation resuliing or surviving such meiger is to be governed
by the laws of any state other than the laws of this State, it shall agree
that it may be served with process in this State in any proceading for enforce=
ment of any obligation of any constituent corporation of 'this State, and shall
irrevocably appoint the Seéretary 9f State as its agent {0 accapt service of
process in an action for the enforcement of payment of any such obligation
and shall specify the address to which a copy of such proces:s shall be mailed
by the Secretary of State. Service of such process shall be inade by personally
delivering to and leaving with ithe Secretary of State duplicate copies of such
process. The Secretary of Staie shall forthwith send by reglstered mail
one of such copies to such resulting or surviving corporation at its address

s0 specified, unless such resulting or surviving corporation shall thereafter

tuid



have designated in writing to the Secretary of State a differen. address for
such purpose, in which case it shall be mailed {0 the last address so

designated.
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COMMENIS ON FOLK' REPORT

PAGES 182-202

He proposes that for corporations under jurls-
diction of the S, E.C, the two-thirds requirsment
be dropped to a majority. I sese no purpos: in
this and believe that to have different vote re«
quirements for different types of corporatiois
will only promote confusion,

He recommends that the present provision that all
stock shall have the right to vote remain as is,
apparently conditions this on the abolition of
appraisal rights and the change in the required
percentage. I believe it should be left as is

regardless of other changes.

. He suggests the adoption of a class vote provision

to counter-balance elimination of appraisal rights,
I feel that inclusion of a class voie in the nerger
procedure deprives our corporation law of & needed

flexibility, and will raesult in inhibiting me gers.
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189

190

180

191

192

193

I recommend that the proposed revision be lis~

approved in its entivety.

He suggests that the power of abandonment after
stockholder approval be included in the stalute.
Delaware corporations frequently include sitch a
provision in merger agreements, and it should be
legalized.

I approve the language at the top of page 1¢0 as
subparagraph {dj to § 251,

Procedure for executiion, etc. should confoim
with action taken by commities.

I suggest adoption of the language at the tcp of
this page as § 251 (¢} with the addition of the
phrase "of the surviving corporation” after the
phrase "certificate of incorperation” in the

first line,

I heartily agree that § 252 {a) should be amsnded
so as to include foreign corporations.

Sections 251, 252, 254, etc. refer to merger con~
solidation. Should not § 253 be amended to

include consolidation?
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Page of Folk
194

195

195

1958

195D

196

The proposed addition has merit.

The reference to § 251 in line 4 should be

§ 259, In the interests of clarity, I believe
the suggested change from {a) to (b} should

be adopted.,

I don't see the necessity for the change sug-
gested in § 261,

I recommend the adoption of the language
appearing at the bottom of page 195B and the top
of 195C., This will keep us abreast of New
York and provided added flexibility to the law,
Note that the phrase "the percent” on line 4

of page 195C should be ”ten\ percent”,

I recommend the change suggested in § 251 &k

to allow cash to be used in addition to secwrities
as payment for the shares of the non-surviving
corperation. This would require the adopticn
of the language appearing at the top of 195E.

I feel that the appraisal remedy should be re~
tained, However, if the committee is of a
contrary opinion, I favor alternative 2 on page

197,



Page of Folk
200

Certain changes are suggested in the appraisal
procedure, I assume the change suggested :n
paragraph ! is existing law and not necessary,
The change in 2 {page 201} seems burdensome
and not particularly beneficial. 1 believe tlie

court already has the power defined in 3 {page 202}.
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\/§ 257. Merger of domestic stock and non=-stock corporations

{a) Any one or more non~stock corporations, whether orjanized for
profit or not organized for profit, organized under the provisions of this
chapter, or existing under the laws of this State, may merge with one or
more stock corporations, whether organized for profit or not orjanized for
profit, organized under the provisions of this chapter, or eﬂst ing under

- the laws of this State, into a single corporaiion which may be any one of the
constituent corporations or a new corporation to be formed by ineans of such
merger as shall be specified in the agreement provided for in subsection
{b) of this section. The new corporation or the surviving constituent
corporation may be organized for profit or not organized for prcfit and may
be a stock corporation or 8 membership corporation.

(b) The directors, or a majority of them, of such stock corporations
as desire 10 merge and the members of the governing body, however called,
or a majority of them of such non-stock corporations as desire to merge may
enter into an agreement signed by them and under the corporat: seals of the
respective corporations, prescribing the terms and conditions of merger,
the mode of carrying the same into effect, and stating such otaer facts
required or permitted by the provisions of this chapter o be s¢t out in cert~
ificates of incorporation, as can be siated in the case of a merger, stated
in such altered form as the circumstances of the case require, as well as the
manner of converting the shares of stock of a siock corporation and the

interests of members of a non~stock corporation into shares or other securities of
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the corporation resulting from or surviving such merger or of zonveriing the
shares of stockholders in & stock corporation and the interssis of members

of a non=steck corporation into membeyrship interests of the rion-stock
corporation resulting from or surviving such merger, ‘as' the case may be,

with such other details and pmvisioné aé are deemed necessary. In such
merger ihe interests of members of a constituent non-stock corporation may

be treated in various ways g0 as to converi such interesis into interests of
value, other than shares of stock, in the proposed new or resulting stock
corporation or into shares of stock in the proposed new or resulting stock
corporation; voting or non-voting, or into creditor interests Or any other inter~
ests of value equivalent to their membership interests in their non=stock
corporation: The voting rights of members of a constituent non=-stock
corporation need not be considered an element of value in measuring the
reasonable equivalence of the value of the interests received in the new or
resulting stock corporation by members of a constituent nonvstock corporation,
nor need the voting rights og shares of stock in a constituen stock corporation
be considered as an elemént of value in measuring the reasonable equivalence
of the value of the interesis in the new or resulting non-stock corporations
received by stockholders of a constituent stock corporation, and the voting

or non~voting shares of a gtock corporation may be convertel into voting

or non-voting regular, life, general, special or other type ol mex‘nhership;
however designated, creditor interests or participating inte;neasts(, in the

non=-stock corporation resuliing from or surviving such merger éf a stock
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corporation and a non~stock corporation.

{c) The agreement, in the case of each constituent stuck corperation,
shall be §nt£orized, adopted, approved, signed and acknowledged by each
of said 'éonstitﬁent corporations in the manner prescribed by section 251
of this title and, in the case of each constituent non=~stock corporation,
it shall be authorized, adopted, approved, signed and acknowledged by each
of said constituent corporations in the manner prescribed by iection 255
of this title. The agreement so authorized, adopted, approved, signed and
and acknowledged shall be filed in the office of the Secretary of State, and |
a copy thereof duly certified by the Secretary of State, shall be recorded as
provided in section 251 {¢) of this title. The agreemeni, when so filed,
shall thenceforth be taken and deemed to be the agreement ard act of
merger of the constituent corporéﬁons for all purposes of the law of this
State.

{d) Nothing in this section shall be deemed to authorize the merger
of a charitable non~-stock corporation into a stock corporation, whereby the
charitable status of such non-stock corporation would be log: or impaired;

but a stock corporation may be merged into a charitable non=3tock corporation

which shall continue as the surviving corporation.



/ § 258. Merger of donestic and foreign stock and non~siock corporations

{a) In the merger of Delaware and foreign stock and on-=siock
corporations, any one or more corporations, whether stock or non=stock
corporations and whether organized for profit or not erganize:d for profit,
organized under the provisions of this chapter, or exisiing under the laws
of this State, may merge with one or more other corporationsi, whether stock
or non=stock corperations and whether organized for profit or not organized
for profit, organized under the laws of any other state or sitiies of the United
States, if the laws under which the other corporation or corj korationé are
formed shall permit such merger. The constiiuent corporations may merge
intc a single corporation, which may be any one of the constituent corporations,
or they may rﬁerge &6 form a new corperation, which may be a corporation
of the state of incorporation of any one of the constituent curporations, and
the new or surviving corporation may be either a stock corporation or 8 mem=~
bership corporation as shall be specified in the agreement grovided for in
subsection {b) of this section.

{b) The method and procedure to be followed by the constituent
corporations so merging shall be as prescribed in section 2!7 of this title
in the case of Delaware corporations. The agreement of meiger shall also
set forth such other facis as shall then be required to be set! forth in certif~
icates of incorporation by the laws of the state which are stited in the agree=
ment to be the laws which shall éovem the resulting or surviving corporation

and that can be stated in the case of a merger and the agreeinent, in the case

-
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of foreign corperations, shall be authorized, adopted, approved, signed and
acknowledged by each of the constituent foreign corporations in accordance
with the laws under which each is formed.

{c) The requirements of section 252 (d) of this title au to the appoint-
ment of the Secretary of State io recelve process and the marner of serving
the same in the event the new or surviving cogrporation is t0 e governed
by the laws of any other state shall also apply to mergers efiectied under

the provisions of this section.

{d) The provisions of saction 257 (&} shall apply to all mergers

effected under this section.
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§ 259 Status, rights, liabilities, etc. of constituent and
surviving corporations following merger
{a) When an agreement of merger shall have been signed,
acknowledged and {iled, in accordance with the requirements of
this subechapter, or upon the efiective date of the merger if other—
wise stated in the certificate, for all purposes of the laws ol this
State the separate existence of all the constituent corporations,
parties to said agreement, or of all such constituent corporations
except the one into which the other or others of such constituent
corporations have been merged, as the case may be, shall czase
and the constituent corporations shall become a new corporation,
or be merged into one of such corporations, as the case may e, In
accordance with the provisions of sald agreement, possesging all
rights, privileges, powers and franchises as well of a public as of
a private nature, and being subject to all the restrictions, disabilities
and duties of each of such corporations so merged and all and singular,
the rights, privileges, powers and franchises of each of said corp~
orations, and all property, real, personal and mixed, and all debts
due to any of said constituent corporations on whatever account, as

well for stock subscriptions as all other things in aciion or balonging



to each of such corporations shall be vested in the

cofporaﬁon resulting from or surviving such merger; and all
property, rights, privileges, powers and franchises, and all
angl evéry other interest shall be thereafier as effectually the
properiy of the res;:lting or surviving corporation as they were
of the several and respective constiiuents corporations, and
the title to any reai estate vested by deed or otherwise, under
the laws of this State, in any of such constitutent corporations,
ghail not revert or l;e in any way impaired by reason of this
dhapter; but all,: rights of creditors and anAliens upon any proji-
erty pf any of said constituent corporations shall be preserved
unimpaired, and all debts, liabilities and dgties of the x‘espé::-'
tive constituent écrporations. shall thenceforth attach to said
resgzli:ing or surviving corporation, and may be enforced agairst
it to the same exient as if said debts, liabilitles and duties had

been incurred or contracted by it.

{b) In the case of banks or trust companies, with~
out any order or action on the part of any court or otherwise,
all aﬁpcimments,, designations, and nominations, and all otter
rights and interests as trusiee, executor, adminisirator, regisirar

of stocks and bonds, guardian of esiates, assignes, receiver,



trustee of estates of persons mentally i1l and in every other
fiduciary capacity, shall be automatically vested in the
‘corporation resulting from or surviving such merger: provided,
however, that any party in interest shall have the right to
'apply to an appropriate court or tribunal for a detérmination
.as to whether the resulting corporation shall continue to sdrve
‘in the same fiduciary capacity as the merged corporation, br

whether a new and different fiduciary should be appointed,



§ 260 Powers of corporation resulting from or surviving merger;

issuance of sicck, bonds or other indebtedness

When two or more corporations are mergéda the corporation
resuliing from or surviving such merger may issue bonds ¢r other
obligations, negotiable or ctherwise, and with or without coupons or
interest certificates thercto attached, to an amount sufficient with iis
capital stock to provide for all the paymenis 1t will be required to
make, or obligations it will be required to assume, in orcer to effect
such merger, For the purpose of securing the payment of any such
bonds and obligations, it shall be lawful for the resulting or surviving
corporation to morigage its corporate {ranchise, righis, rrivileges
and property, real, parsonal or mixed. The resuliing or vurviving
corporation may issue certificates of its capital stock and other securities
to the stockholders of such constituent corporations, in axchange or
payment for the original shares, in such amount as shall be necessary
in accordance with the terms of agreement of merger in owder to effect

such merger in the manner and on the terms specified in such agreement.

{Consolidation eliminated; language slightly revised in line 7}



§ 261, Effect of merger upon pending actions

Any action or proceeding, whether civil or criminal pending
by or against any of the corporeiions merged shall be prosecuied as
if such merger had not taken place, or the corporation resulting from

or surviving such merger shall be substituted in its place.

[ *whether civil or criminal® added]



§ 262, Payment for stock or membership of person objecting
to merger.

{a) No change.

(b) The corporation resulting from or surviving any merger
shall within 10 days after the effective date of the agreement, notify
each stockholder in any corporation of this State so merging, who
objected thereto in writing and whose shares were not voted 11
favor of such merger, and who filed such written objection wi h the
corporation before the taking of the vote on such merger, that the
agreement has been filed. The notice shall be sent by registered
mail, return receipt requesied, addressed to the stockholder ot his
last known address as it appears on the books of the corporation. If
any such stockholder shall within 20 days after the date of meiling
of the notice demand in writing, from the corporation resulting from
or surviving such merger, payment for his stock, such resulting
or surviving corporation shall, within 30 days after the expiration
of the period of 20 days, pay to him the value of his stock on the

effective date of the merger, exclusive of any element of value

ariging from the expectation or accomplishment of such mergei.



{c) If during the period of 30 days provided for in
subsection (b} of this section, the corporation and any such
objecting stockholder fail to agree as to the value of such stock,
any such stockholder, or the corporation resulting from or surviving
such merger, may by petition filed in the Court of Chancery within
four months after the expiration of the period of 30 days demand a
determination of the value of the stock of all such objecting stock-
holders by an appraiser to be appointed by the Court.

@ No change.

(e) No change.

{£) No change.

(o) No change.

{h) No change.

(1) Any stockholder who has demanded paymen! of his
stock as herein provided shall not thereafter be entitled to vote such
stock for any purpose or be entitled to the payment of dividends or
other distribution on the stock {except dividends or other distributions
payable to stockholders of record at a date which i{s prior to the date
of the recording of the agreement) unless the appointment of ¢n
appraiser shall not be applied for within the time herein provided, or

the proceeding be dismissed as to such stockholder, or unless such
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February 8, 1966

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORAI’ION
LAW REVISION COMMITTEE

“«

The Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Henry M. Canby, Esquire /
Richard F. Corroon, Esquire
The Honorable Elisha C. Dukes
Clair John Killoran, Esquilre
Irving Morris, Esquire

Mrs. Margaret S. Storey

The attached comments covering pages 21-22 and 25-29 of the
Folk report represent our views concerning the suggested rivision of

Sections 106, 107 and 108.

David H. Jackman

Alfr ' 8

Attachment



Pages 21 and 22 of the Folk Report

In his Report Professor Folk makes three proposals in
reference to Section 106 and sets forth a revision <f the Section.

(1) Whether or not recording is required, corporate
existence should begln when a certificate of incorpcration or any
other certificate is filed with the Secretary of St:te, Recorda-
tion, if requlred should be a condition subsequent not affecting
corporate eXLStence. .

(2) The fact of filing should be conclusive, not merely
presumptive, evidence of the due performance of all conditions
with an exception in the case of Section 283 proceecdings by the
Attorney General. Professor Folk points out that meking corporate
existence conclusively date from flllng v1rtually eliminates all
possibility of defective incorporation requiring resort to the
de facto doctrine.

(3) Existing Section 106 refers to "paying the license
tax therefor to the Secretary of State"™. The revised section omits
this language.

Recommendation. We strongly recommend approval by the
Committee of Professor Folk's revision of Section 1(6 which will
make these proposals effective. Consideration could be given to
shortening paragraph (a) to read as follows:

"(a) The existence of the corporatior shall
begin as of the date endorsed by the Secretary of
State upon the original filed copy of the certifi-
cate as provided by Section (Filing c¢f
Instruments)". -

(The reference to the Section identified cs
"Filing of Instruments" is appropriate only if
there is approval of such a section. See page 6
of the Report. Possibly, also, in paragreph (b)
the words "incorporator or" should be inserted
before "incorporators".)

Comment.

(1) Recording, The practice of requiring recording is
an antiquated one which serves no useful purpose. It is best
omitted. However, there are likely practical reasors why it is
not feasible to do so., The desirable alternative is to make
recording a condition subsequent so that corporate existence
commences upon filing with the Secretary of State. The present



o

requirement has resulted in difficulties when a Delaware corpora-
tion qualifies in other states, especially if filirg with the
Secretary of State is on one date, recording on a later date as
sometimes happens. The recording date in an application does not
coincide with the filing date in the certified copy so that delays
in completing qualification may occur:

(Note: It is important that all other filings, such
as amendments, be made effective upon filing c¢f the docu=-
ment with the Secretary of State, recording, if required,
to be a condition subsequent, This applies also to mergers
and consolidations. While in most of the applicable Sections
a deferred effective date may be provided for it is still
desirable that recording be made a condition subsequent.
In the provision with vreference to the deferred effective
date there is reference to "date of recording". This should
be changed to "date of filing in the office of the Secretary
of State".)

(2) License tax, There is no reference anhywhere in the
law to payment at the time of incorporation of a tax called a
"license tax". There is a tax based on authorized capital stock
and various fees which must be paid when the certificate is presented
for filing. If the certificate is filed, i1t follows these have
been paid. (Also note Professor Folk's proposal that one section
provide uniform filing procedure. See page 6, paragraph (a) (2)
of proposed new section.)

O O T A T S I

Pages 26, 27, 28 and 29 of the Folk Report

Professor Folk's Report (pages 26 and 27) mentions that
there is a marked trend in corporation law revision: to name the
members of the initial board of directors in the certificate of
incorporation. After discussing the advantages of this procedure,
he concludes:

"In any state other than Delaware, this Ri:port
would unqualifiedly: recommend the newer procedare
by which the "management”" role of incorporator:; is
eliminated, directors are designated by the ariticles,
and a single organizational meeting is held. [n
most cases principals do not hesitate to reveal
themselves when the incorporation papers are flled.
But in some situations, anonymity is a substantive
interest to be protected, and the present procaidure
in Delaware well serves that interest. Moreovur,
incorporators may be completely "controlled" in a
manner raising serious doubts in case of direciors.
Again, corporation service companies might be
reluctant affirmatively to assume the role of
"directors," even temporarily.

"Accordingly, it is suggested that, despi-e
the strong contrary trend in the United States,



the present Delaware procedure employing .ncorpora-
tors be retained. It is significant that New York
also has the same provision. N. Y. Bus. (orp. Law
Section uO4,"

However, he proposes clarifying revisions of Sections 107 and 108.

Recommendation. We strongly and emphaticeally support
and urge the Committee to approve Professor Folk's conclusion that
the present Delaware procedure be retained. It is in the interests
of service companies and lawyers using Delaware to do so.

The proposed revision of Section 107 is satisfactory
and should be adopted. The proposed revision of Section 108 is
also satisfactory except that (1) in paragraph (a) 'to adopt
by-laws" should be omitted, (2) in paragraph (a) the word “share-
holders" should be changed to "stockholders" to coniform with the
language of the present law and in the fifth line "incorporation"
should be changed to "corporation", and (3) paragraph (d) should
be added to read as follows:

"(d) When there are two or more incorporators,
if any dies or is for any reason unable to act,
the other or others may act. If there is no
incorporator able to act, any person for whom an
incorporator was acting as agent may act in his
stead, or if such person also dies or is for any
reason unable to act, his legal representetive may
act." -

Comment.

(1) Organization procedure., Often parties in interest
for a variety of compelling reasons do not wish to Le identified
with a newly formed corporation. Naming of directors in the
certificate of incorporation would require designating dummy ,
directors. If temporary, accommodation directors are named the
substitution of permanent directors is bothersome, Either stock
subscriptions must be accepted to enable successors to be elected
by stockholders or an awkward resignation of each director and
election of his successor, one by one, is necessary.

Service companies and out-of-state lawyers find present
long established and familiar procedures to be preferable. By-laws
are generally adopted at the incorporators' meeting at which
directors are elected, so that rules governing interhal affairs
are promptly in effect.

Moreover, there are definite advantages in placing
management of a corporation in the hands of the incorporators until
directors are elected. Amendments of the certificate of incorpora-
tion or surrender of corporation franchise (dissolution) before
payment of capital are simplified and accomplished without delay,
frequently by a mere telephone call to the service company.



. (2) Section 108. The situation regarding :doption of
the original by-laws should be left as it is in the jresent law ==
that is, the by-laws may be adopted by the 1ncorpora1ors as
provided in Section 109. Section 108 should not require that
by-laws be adopted by the incorporators. Many lawyel's direct
that the by-laws be adopted by the directors at their first
meeting and usually the minutes of the incorporators' meeting
contain a brief statement that the directors will adopt by-laws.

A requirement that the incorporators adopt by-~laws would be
found objectionable in a substantial number of cases.

The situation covered by paragraph (d) seluom occurs
but, when it does, it is troublesome and it is easily dealt with
if this provision is in the law. In his footnote (page 29)
suggesting this procedure as a possibility, Professor Folk
mentions analogous provisions covering dissolution of a domestic
corporation or loss of Delaware authority of a foreign corporation
acting as an incorporator. These are extremely remoie contingencies
but an appropriate provision could be worked out if cdesired to
round out this provision.

N I R

While dealing with the subject to recording, we wish
to mention a change which is desirable, although it was not brought
up by Professor Folk in his Report. Whether or not recording is
made a condition subsequent, inconsistencies in varicus Sections
as to the place of recording should be corrected. Recording may be
required where the original certificate of incorporation was re-
corded (e.g. Sections 243 (c) and 244(a)); where the principal
place of business is located (Section 2u45(c)); and wrere the
principal office was maintained (Section 275(e)). Trus a corpora-
tion which has changed its principal office from one county to
another may find that it is required to record in the county where
the original certificate of incorporation was recorded long after
its principal office is no longer located there. -

A suggestion would be that recording be-required in the
county where the principal office of the corporation is located,
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Linwood E. Gray, Esq.

The Corporation Trust Company
120 Broadway

New York, New York 10005

Dear Mr. Gray:

Act 519 of "the 1965 session of the Pennsylvinia General
Assembly, which was signed by the Governor on January 18, 1966,
amends Section 302 of the Pennsylvania Business Corporation Law
by adding a new clause (18) conferring on every Pennsylvania
business corporation the power:

"To be a promoter, partner, member, associabe or
manager of any parthership, enterprise or venture."

A similar provision 1is included in the New York Business
Corporation Law which became effective September 1, 1963 (Section
202 (a)(15)). Several other states have adopted corporation laws
containing similar provisions, or have amended thelr corporation
laws to do so, as you will see on page 4 of the enclosed Memorandum
which was submitted to members of the Pennsylvania legislature in-
connection with the new Pennsylvania amendment.

Having worked with you and your assoclates on many occa-
sions in connection with the formation and operation of Delaware
corporations, I knew that you would have a particular interest in
seelng that the Delaware law 1s also kept up-to-date in this
respect. The assurance of corporate power to become a member of a
partnership is an important factor in the formation cf parterships
for Urban Redevelopment and other real estate purposes, in order
to qualify the members for Federal tax benefits as depreciation,
etec. The encouragement of such enterprises was one important
point which the Pennsylvania Legislature had in mind in adopting
the new Pennsylvania amendment.

I would think that the simplest way to include such a
provision in the Delaware law, would be to amend Section 122 of
the Delaware General Corporation Law to add a new clause (11) as

follows:



Linwood E. Gray, Esq. -2 = Februesry 1, 1966

"Be a promoter, partner, member, assoclate cr
manager of any partnership, enterprise or venture."

This would follow the format of the Pennsylvania and
New York statutes, which are the most recent enactments on the
subject.

I would appreciate anything which you could do to
further the obJjective of having such an amendment adorted in
Delaware. Such an amendment is desirable in every respect, and
would be particularly advantageous to have in Delaware where so
many of our clients are now chartered.

Very truly yours,

Sduch 27 lowd

RGN:csce

Enclosure



MEMORANDUM

Re: Capacity-of a Corporation to be a
Partner under Pennsylvania and Delaware Law

The New York Business Corporation Law which became
effective on September 1, 1963, provides, in Section 202(a) (15),
that corporations shall have the power in furtherance of their

corporate purposes: "To be a promoter, partner, member, associlate

or manager of other business enterprises or ventures . . .". This

~

new Business Corporation Law was drafted by the Joint Legislative
Committee té Study Revision of Corporation Laws. This Committee
has published the following Comment on Section 202(a) (1l5), insofar
as it relates to the power of corporations to become rartners:

“This subparagraph has no counterpart in existing
‘New York statutes. , It changes existing New York case
law (Prieda Popkov Corp. v. Stack, 198 Misc. 286, 103
N.Y.S.2d 507 (Sup. Ct. N.Y. Co. 1950) by empowering a
corporation to be a partner, general, limited or other=-
wise, to the extent permitted by applicable partnership
law: see §§ 2, 10 and 90 of the Partnership Law."

Section 4(g) of the Model Business Corporation Act,
drafted by the Committee/on Corporate Laws of the Section on
Corporation, Banking and Business Law of the American 3ar
Association, would grant the following powérs to corpcrations:

"(g) To purchase, take, receive, subscribe for, or

otherwise acquire, own, hold, vote, use, employ, sell,
mortgage, lend, pledge, or otherwise dispose of, and



otherwise use and deal in and with, shares or othor
‘interests in, or obligations of, other domestic o
foreign corporations, associations, partnerships, or
- individuals, or direct or indirect obligations of the
United States or of any other government, state,
territory, govermmental district or municipality or of
any instrumentality thereof".

.

The drafting committee of the American Bar Association
and a committee of the American Bar Foundation have jointly
published "the following comment on this provision, insofar as it
relates to the power oﬁ corporations to become partner.:

"The power with respect to ‘interests . . . in pariner-
ships' would enable a corporation to be a partner to
the extent permitted in applicable partnership laws.

"Although the Uniform Partnership Act includus
corporations within the persons entitled to carxy on as
co-owners a business for profit, the general rule has
been that they have no such power, absent provisions
therefor in the corporation statute or articles ol in-
corporation. The two primary reasons given by the
courts for restricting a corporation's ability to be-
come a partner are: £first, that the partnership igreement
would deprive the directors of the management pow:rs
placed in them by the statute, and second, that i: would
subject the interests of the shareholders to unan:icipated
.risks. There has been general adherence to this rule, but
the courts have been increasingly more willing to find
that the arrangement was merely a joint venture, ot sub-
ject to such objections. Also the first objectiol can be
minimized by giving the corporation a veto over pirtner—
ship actions; the latter by getting unanimous shaccholder
approval. Frequently in a joint venture the operaition is
carried on by the corporate member so that there is no
delegation of authority by the corporate member. Further-
more, even in a partnership, any problem of delegation is
obviated if the agreement requires authorization from a
sufficiently large percentage of the partners to assure

-2 .



that no substantial action will be taken without the consent
“of all the corporate members.

"In many jurisdictions the power to participate in a
partnership is now recognized by statute and it frequently
appears in the articles, even in the absence of statute.

"Similarly, the early rule was that a corporation could
mnot acquire shares in other corporations except to the
extent permitted by statute. As indicated above, the power
is now generally granted by statute, sometimes with specific
restrictions."

(see 1 Model Business Corporation Act Annotated, § 4(g),
Paragraph 4 (West Publishing Co. 1960)).
While the Pennsylvania Business Corporation Law (§ 302(6))
and the Delaware General Corporation Law (§ 123) have provisions
corresponding to Section 4(g) of the Model Act, these provisions do

not contain the powér to be a partner which would be cranted by

Section 4(g) of the Model Act. In Pennsylvania, there is a 67-

vear old Supreme Court dictum in Boyd v. The American Carbon Black

Company, 182 Pa. 206 (1897) to the effect.that it is ultra vires

for a corporation to be a partner. There appears to ke no court
decision holding directly on this point in either Penr.sylvania or

Delaware.

In addition to New York,'the following othexr States have
also adopted corporation laws empowering corporations to become

partners:



Alaska " = Alaska Stats. § 10.05.00¢<(18)

Colorado ~ Colo. Rev. Stats. § 31-28-1(r)

1

District of Columbia D.C. Code, Title 29, Ch. 39, § 4(g9)

Iowa '— Iowa Code § 496A.4(18)
Maryland - Md. Code, Art. 23, § 9(a) (7)
Nébraska ‘ ~ Neb. Business Corporation Act, § 4(lé)
Nevada = Nev. Rev. Stats. § 78.070(8)
North Carolina - N.C. Gen. Stats. § 55-17(b) (5)
tah | ) - Utah Code § 16-10-4 (g)
Virgihia - Va. Code § 13.1-3(g)
Wisconsin - Wis. Stats. § 180.04(6)
Wyoning - Wyo. Business Corporation Act, § 4(s)

?

In view of the fact that further revisions of the corpo-
ration laws of Pennsylvéﬁia and of Delaware are now und:r active
consideration in each‘State, it would appear that those interestedlﬁ
in this matter should bring their views £o the attentioil of the
approp}iate bodies responsible for drafting such revisioins, in
order that Pennsylvania and Delaware can catch up with :heé modern
trend of corporation legislation in this area. |

' The provisions‘which have been enaéted or proposed seem to

fall into two categories -~ those employing the languag: of the New

York Business Corporation Law and those employing the liinguage of



the Model Business Corporation Act. Employing the langaage of the
Model Business Corporation Act wpuld involve amending tae existing
provisions of the Pennsylvania and Delaware corporation laws which
correspond to Secfion 4(g)vof the Model Act. IZImploying the language
of the New York statute (oxr similar language employed i1 like
statutés) would involve the addition of a new clause to the existiﬁg
provisions of the Pennsylvania and Delaware corporation laws

describing the powers of corporations.

- ) »
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" February 3, 1906

Roderick G. Norris, Esq.
Bckert, Seamoms & Cherin
10th Floor, Porter Bullding
Sixth Avenue ané Grant Street
Pittsburgh, Pa. 15219

Dear My, Norriss

With reference to your letter of February 1, 1966, you will
be interested to kmow that over a year ago the Governor of lelavare
obtained a special appropriastion for the purpose of retainlng an
attorney to moke & complete review of the Delawere Corporat.on Law
and to moke recommendations to a special comittee appointed by the
Governor as to any amendments or revisions vhich he felt would
improve the laow., This review wes completed last year, and he reconms-
mendations have been submitted to the Commitiee. Awmong thone recom-
mendabions was one to suthorize a Delaware corporstiom to enter into
& partnercship or joint venture, and he favorced the language contalned
in the Conn.Gen.Stat. Sec, 33-291 (3}(&); N.C.Gen,Stat. See. 55-17(b)
{6), and S.C.Code Sec. 12-12,2(a)(16). We understand that 'he
Comittee is presently engaged in consilderatlon of the various recome
mendations made to them for the purpose of preparing a Bill to be
presented to the State Legislature this year.

We are sending your letter with ebtachment to Mr. Alfred Jervisy

Monager of ouwr Wilmington Office in order that he may inforn the Committee
of your interest in this subject. ‘

Very truly yours,
THE CORPORATION TRUST CO PANY

b S
) M%‘“‘NM La Eq' C-‘.t‘a;if
, . e, Assistont Vice President
q %\"\ .
LG 1 KG M«% ‘
ce:  Mr.. Alfred Jorvls ‘
Jdiminston Office | )
. #.J,w*w f
M, ,‘m\w’"w
.MMMWM»MWA‘M

. A/!/ 4
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Seagion X-8, Involuntary Tarmiggtion of
= Close Gorporatian Status

(a) If any event occurs as a‘iasult of which
one or more of the conditions included 1nA£;£aeet;£;ieate
of incorporation pursuant to Section X2 (Definition of
"Close Corporation") has been violated, the corporation's
status as a clege qgiparation under this chapter whall
terminate unless e

(1) within thirty days of the occurrente of
the évent, or within thirty days after the event has been
discovered, whichever is later, tha"norporaeion flles with
the Saeretaxy of State a certificate setting forth the fact
that one of th« conditiens‘included in its certificate of

2’“‘} £ o,

1naorpcrat}on pursuant to Section x~g has eeased-ile be
agpi;i;biél and furniahaa a copy of éﬁeﬁ certificdte to
each stockholder, and

(2) the coxporation concurrently with the filing
of such certificate takes such steps as are necessary to
correct the mituation which threatens its status as a close
corporation, including, without limitation, refusal to register
transfer of shares which have been wrongfully transfexred as

proviﬂad by Section X«7 (Transferees of Shares of (lose

Corporations; Notice to Transferees), or a proceeding under




uubéection (b) of this section.

(b) The Court of Chancery upon the sult of the
corporation or any stockholder shall have jurisdiction to
igsue all orders necesgsary to prevent the corporiation from
losing its status as a close corporation or to restore its
status as a‘alasa coxrporation by enjoining or setting aside
any act or threatened act on the part of the corporation or
a ghareholder which would be inconsistent with any of the
conditions required by Section X-2 (Definition of 'Close
Coxporation') unless it is an act approved in accordance
with Section X-6 (Voluntary Termination of Closd Corporation
Status), The Court of Chancery may enjoin or sdt aside any
transfer or threatened transfer of securities cdntrary to
the terms of the cerxtificate of incorporation ol of any
transfer restriction permitted by Section X-9, dnd may
enjoin any public offering or threatened public offering

of securities of the corporation.
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PITTSBURGH, PA.15219 (DECEASED 1964)
261-6000

The Corporation Trust Compahy

- 120 Broadway

New York, New York 10005

Dear Mr. Gray:

February 1, 1966

Act 519 of "the 1965 session of the Pennsylvinia General
Assembly, which was signed by the Governor on January 18, 1966,
amends Section 302 of the Pennsylvania Business Corporation Law
by adding a new clause (18) conferring on every Pennsjylvania
business corporation the power:

"To be a promoter, partner, member, associate or
manager of any partnership, enterprise or venture."

A similar provision is included in the New York Business

Corporation Law which became effective September 1, 1963 (Section
& 202 (a)(15)). Several other states have adopted corporation laws
containing similar provisions, or have amended their corporation

laws to do so, as you will see on page 4 of the enclosed Memorandum
which was submitted to members of the Pennsylvanla legislature ln-
connection with the new Pennsylvania amendment.

Having worked with you and your assoclates on many occa-
sions in connection with the formation and operation of Delaware
corporations, I knew that you would have a particular interest in
seeing that the Delaware law i1s also kept up-to-date in thils
respect. The assurance of corporate power to become & member of a
partnership is an important factor in the formation of parterships
for Urban Redevelopment and other real estate purposes, 1n order
to qualify the members for Federal tax benefits as depreclation,

etc. The encouragement of such enterprises was one lmportant

point which the Pennsylvanla Legislature had in mind in adopting
the new Eennsylvania amendment. ’

.. I would think that the simplest way to include such a
provision in the Delaware law, would be to amend Sectiion 122 of
the Delaware General Corporation Law to add a new claise (11) as

follows:
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‘"Be a promoter, partnhner, member, associate or
manager of any parthership, enterprise or venture."

This would follow the format of the Pennsylvania and
New York statutes, which are the most recent enactmentis on the
subject,

I would appreciate anything which you could do to
further the objective of having such an amendment adopted in
Delaware. Such an amendment is desirable in every redpect, and
would be particularly advantageous to have in Delaware¢ where so
many of our clients are now chartered.

Very truly yours,
, l/ '
W& o
RGN:csc 4

Enclosure
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MEMORANDUM

Re: Capacity-of a Corporation to be a
Partner under Pennsylvania and Delaware Law

The New York Business Corporation Law which became

. effective on September 1, 1963, provides, in Section 202(a) (15),

that corporations shall have the power in furtherance of their
corporate purposes: "“To be a promoter, partner, member, associate
or manager of other business enterprises or ventures . . .". This

~

new BusineSs‘Corporation Law was drafted by the Joint Legislative

Committee to Study Revision of Corporation Laws. This Committee

has published the following Comment on Section 202(a) (15), insofar

as it relates to the power of corporations to become partners:

"This subparagraph has no counterpart in existing
‘New York statutes. , It changes existing New York case
law (Frieda Popkov Corp. v. Stack, 198 Misc. 286, 103
N.Y.S.2d 507 (Sup. Ct. N.Y. Co. 1950) by empowering a
corporation to be a partner, general, limited or other-
wise, to the extent permitted by applicable partnership
law: see §§ 2, 10 and 90 of the Partnership Law."

Section 4(g) of the Model Business Corporation Act,
drafted by the Committee;on Corporate Laws of the Section on
Corporation, Banking and Business Law of the American Bar
Associatioh, would grant the following powérs to corporations:
h(g) To purchase, take, receive, subscribe for, or

otherwise acquire, own, hold, vote, use, employ, sell,
mortgage, lend, pledge, or otherwise dispose of, and



otherwise use and deal in and with, shares or othdr
"interests in, or obligations of, other domestic o
foreign corporations, associations, partnerships, or
- individuals, or direct or indirect obligations of the
United States or of any other government, state,
territory, governmental district or municipality ér of
any instrumentality thereof".

)

The drafting committee of the American Bar Adisociation
an and a committee of the American Bar Foundation have jointly
published the following comment on this provision, insofar as it
relates to the power of corporations to become partner#:

"The power with respect to ‘interests . . . in parhtner=-
ships' would enable a corporation to be a partner to
the extent permitted in applicable partnership laws.

"Although the Uniform Partnership Act includés
corporations within the persons entitled to carry on as
co-owners a business for profit, the general rule has

, been that they have no such power, absent provisibns
- therefor in the corporation statute or articles ol in-
' corporation. The two primary reasons given by thé

courts for restricting a corporation’s ability to be-
come a partner are: first, that the partnership hgreement
would deprive the directors of the management powkrs
placed in them by the statute, and second, that i: would
subject the interests of the shareholders to unan:icipated
.risks. There has been general adherence to this rule, but
the courts have been increasingly more willing to find
that the arrangement was merely a joint venture, nhot sub-
ject to such objections. Alsc the first objectioh can be

- minimized by giving the corporation a veto over partner-
ship actions; the latter by getting unanimous shareholder
approval. Frequently in a joint venture the operation is
carried on by the corporate member so that there is no
delegation of authority by the corporate member. Further-
moré,‘even in a partnership, any problem of delegation is
obviated if the agreement requires authorization from a
sufficiently large percentage of the partners to assure

-2 .



that no substantial action will be taken without the consent
‘of all the corporate members.

"In many jurisdictions the power to participate in a
partnership is now recognized by statute and it frequently
appears in the articles, even in the absence of statute.

fSimilarly, the early rule was that a corporation could
not acquire shares in other corporations except to the
extent permitted by statute. As indicated above, the power
is now generally granted by statute, sometimes with specific
restrictions.”

(see 1 Model Business Corporation Act Annotated, § 4(g),
Paragraph 4 (West Publishing Co. 1960)).

While the Pennsylvania Business Corporation Law (§ 302(6))
and the Delaware General Corporation Law (§ 123) have provisions
corresponding to Section 4(g) of the Model Act, these provisions do
not contain the powér to be a partner which would be granted by

Section 4(g) of the Model Act. In Pennsylvania, there is a 67-

year old Supreme Court dictum in Bovd v. The American Carbon Black

Company, 182 Pa. 206 (1897) to the effect that it is ultra vires

for a corporation to be a partner. There appears to ke no court
decision holding directly on this point in either Penrlsylvania or

Delaware.

'  Ih addition to New York, the following other States have
also adopted corporation laws empowering corporations to become

partners: |



-
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Alaska " - Alaska Stats. § 10.05.009(18)

Colcradeo - Colo. Rev. Stats. § 31-28~1(x)

District of Columbia D.C. Code, Title 29, Ch. 3, § 4(g)

Iowa | '- Iowa Code § 496A.4(18)
Maryland - Md. Code, Art. 23, § 9(a) (7)
Nébraska . ~ Neb. Business Corporation Act, § 4(lé)
Nevada . = Nev. Rev. Stats. § 78.070(8)
North Carolina -~ N.C. Gen. Stats. § 55-17(®) (5)
tah | . - Utah Code § 16-10-4(qg)
Virgihia - Va. Code § 13.1-3(g)
Wisconsin - Wis. Stats. § 180.04(6)
Wyoming - Wyo. Business Corporation Act, § 4(s)

?

In view of the fact that further revisions of the corpo-
ration laws of Pennsylvénia and of Delaware are now undir active

»

consideration in each State, it would appear that those‘interested;m
in this matter should bring their views £o the attentioh of the
approp}iate bodies responsible for drafting such revisiins, in
order that Pennsylvania and Delaware can catch up with the modern
trend of corporation legislation in this area. |

'tThe provisions'which have been enaéted or proposed seem to

fall into two categories -- those employing the languagé of the New

York Business Corporation Law and those employing the language of



)

the Model Bgsiness Corporation Act. Employing the langhage of the
Model Business Corporation Act wquld involve amending the existing
provisions éf the Pennsylvania and Delaware corporétion laws which
correspond to Section 4(g)'of the Model Act. ZIZEmploying the language
of the New York statute (or similar language employed ih like
statutés) would involve the addition of a new clause to the existing
provisions of £he Pennsylvania'and Delaware corporation‘laws

describing the powers of corporations.

- , Y
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Roderick G, Norris, Esq.
Bckert, Seamons & Cherin
10th Floor, Porter Building
Sixth Avenue and Grant Street
Pittsburgh, Pa. 15219

Deax kﬁ', Norris:

With reference to your letter of February 1, 1966, you will
be interested to kuowy that over a yeor ago the Governor of lelavare
obtained a special appropriation for the purpose of retaining an
attorney to meke a complete review of the Delavare Corporation Law
end to moke recommendations Lo a special committee sppointed by the
Governor as to any amendments or revisions which he felt wounld
improve the law. This review was completed last year, end dne recome
mendations have been submitted to the Committee. Awmong thode recom-
mendations was one ‘to authorize a Delaware corporation o eiter into
& partnerchip or joint wventure, and he favored the language contained
in the Conn.Gen.Stabt. Sec. 33-291 (3}(&) 3 W.C.Gen.Stats See; 55-17(b)
(6), and S.C.Code Sec, 12-12.2(a){16). We understand that the
Comnittee 1s presently engaged in congidergtlon of the varidus recome
mendations made to them for the purpose of preparing a Bill to be
yresented to the State Legislature this yeer,

We are sending your letter with abttachment to Mr. Alfred Jervisy
Monager of our Wilmington Office in order that he may inforii the Committee
of your interest in this subject. '

- | . Very truly yours,

THE CORPORATION TRUST COMPANY

- ek D vy
g

%Mw x’. E" G‘K‘ a&'
%\% Assistant Vice President '

ey Mr. Alfred Jorvls ‘
- MSlmington Office

. O
mem WMNM‘"



October 26, 1965

Walter K, Stapleton, Esquire
duPont Building
Wilmington, Delaware
Charles ¥. Richerds, Jr,, Esquire
duPont Building
Wilmington, Delaware
Degax Walt.& Charley:
At the committee meeting this morning,
§ X-8 was approved with msny changes which will
be very hard to glean from the minutes. I copiled
the changes in triplicate so that each of us would

have & copy for reference,

Very truly yours,

C8CJyte] Charles 8§, Crompton, Jr,
Enclosure
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September 23, 1965

MEMORANDUM TO THE MEMBERS OF THE DELAWARE
CORPORATION LAW REVISION COMMITTEE

There was less than a quorum at the meeting this
morning and in view of the extent of the problems raised
by Professor Folk's suggested close corporation law Draft B,
it was decided to adjourn.

The next meeting of the Committee is scheduled
for Tuesday, October 12, at 10:30 A.M. for the further
consideration of Professor Folk's report on close corpor-
ations.

Enclosed is a list of approximately seventy
joint venture corporations, each of which is equally held
by the company listed as its parent.

Also enclosed is a copy of two memoranda prepared
by The Corporation Trust Company regarding Mr. T. W. D.
Duke's proposals with respect to escheat law. I assum®2
that the April/May, 1965 issue of The Corporation Jourpal
which is referred to in Mr. LePage's memorandum is avall-
able to each member of the Committee. If not, I suggest
you ask Mr. Jervis for a copy.

R.F.C.
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Joint Venbure Companles & .

Corﬁafation

A-B Chemical Corp.

! i
Yo
I

Act Olls Ltd.

i

Alamdf?blymer Corp.

Alplate, Inc.

Amer&agn Chemical Corp.
Am@rxaém Gilsonite Co.
Arizené Chamiéal o,
Arka%aés Chemicals, Inc.

A. ;L$mith Corp. of Teras

Asahi Dow Ltd.

E

Beatrice Pocahontas Co.

Bishop Coal Co.

roual Parents

National Distilldrs & Chemical
Gorp. ;

Pnillips Petroleuyn Co.

Canada Southern %@trﬁleum Ltd.
United Canso 01l & Gas Ltd.

Nebional Distillérs & Chemical

- Qorp., 5

Pnillips Petrolelm Co.

Naticonal Distlillif¢rs & Chemical
corp. ‘

Aluminium LLd.

, [
Ztauffexr Chemleal o,
Richiield 0il Cojpp.

Standard Oil Co. of California
Barber 0Ll Corp.

smerican Cyanamild Co.
International Paper Co.

Great Lakes Chemlcal Corp.
Houston Chemlical Corp.

Armco Steel Corpl.
Smith (A.0.) Coxlo.

Dow Chemical International

A.G. (Sub. of Pow Chemical Co.)

Asahi Chemical Indusbtry Co. Ltd.
of Japan E

Island Creek Coal Co.
Republic Steel (o.

Inland Steel Coé
Consolidation Cdal Co.



Gsipbration

Boulevard Baling Co.

Brunaﬁibk Pulp & Paper Co.

|
i
\

Clupak, Ine.

COndé@ ?etrceh&mie-aéaellmc“w&
a2 M. B H.

Conaolidated Datametrics Corp.

Decatﬁrf&luminium Co.

Des PA&# nes Chemlcal Co.

Donner~ﬁmrna Cokke Corg,

o Dow Carnirg Corporation
b Lj
Economy Fuel & Supply Corp.

J‘

Loy .co, lnc.

0
4

Ethyl%m@w Chemical Co.
I N

b

Fe&ew#héd Pipe Lines Ltd.

Penn Frult Co., Inc.
{eneral Daking Co.
Scott Paner ,ﬂy
Mead Corp.

Cluett, Peabody { Co., Inc.

West Virginia Pulp & Paper Co.

Continental 0L Co.
Deutsene Zrdoel 4£.¢. (DEA)

80M Corporation

Taller & Cooper Ine. (Sub. of

-

B‘

Apocllo ~“uu3ﬁ?.6

Frashautd forp.
nmwKiGwﬂ :i&iﬂ“l cl-iwd.w{’ .P.ﬂﬂ.

Stauffer Chemical Co.
Swilv & Company

Honne Parnace Can. {Sub. of

Hat. Steel ca%’ }
Republic Steel Clrp

o

®

Dow Chemleal Co. |
Corning CGlass Woiks

Hanna Purnace C>ﬂ {Sub. orf
Nab. Steel Cory.
Hepublie Steesl Cdrp.

|
Hatlional Lead Co.
National Dalry Prioducts Corp.

Dow Chemical Co. .
Ethyl Corp. f

Home 01l Co., Lid.
Texaco Canada Lid.



1ji
L

| Qorporation

General American-Pfaudler Corp.

gibraltar Coal Corp.

Goo@kich-&ulf Chemlicals, Inc.,

Gulf & South American Steamsnlp

CQ}:

Harbigon-Carborundun Corp.
Lo

H&w&ii&m Australian Concreus
?ﬁy, Led.

Hawﬂaqa Chenical Comparny

Humif.ub.mt Mining Co.

Kuriﬁﬁt Caleclum & Chemlcal Co.

|
%
Illinois Lead Shot Co.

|
i

Iavémﬁaﬁienal Research Corp.

Iﬂﬁ@ maticn&l~qtanlay corp.

Kiwharly~$%@venu Corp.

Ketmna Chemical Corp.

i \

\
\
i
|
v
1 \
J
|
1

Eoual Phrents

Pfaudler chmuﬁit, Ine.

Ceneral &ﬁufiﬁ&h Transportation
corp. '

Ayrshire Colliejries Corp.

| pary

B. P. Goodrich |Joupany
Guir Oil Corp. |

W. R. Croge & CD.
Lykes Pros. Steamshlp Co., Inc.

HarlLinonew xmw\ﬁefractarias Co.
szlw?hﬁﬂq? oo

H.G, & D,y Lwa,.éﬁaﬂolula Con-
struction & Draying Co.)
Ready-Mixzed 00*%9“%» Lzd.

Swift & Conna vw
ai el-; 011 Cu@pmnj

Toe Cleveland-Cliffs Iron Co.
Ford Motor Co. |

Inland Steel Co.
¥, Hurlbut Co.

Inland Steel v&
Divis isn Lead 5.

Cluett, Peabody & Co., Ine.
Heberlein & ﬁc.iﬁ,&,

Internetional ngc co.
Stanley Works ;

Kimberly-Clark [Sorporation
J. P, Stevens § Co., Inc.

Hercules Powder Co.
Alabama By-Products Corp.



Carpor&t¢on

Feredith~ﬁvco, Inec.
Michi@aﬁ Mineral Land Co.
Mobayﬂéhemical Company

Menuanto Chemicals of India,
Priv&te Lea.,

Montr#sé Chemleal Corporation

Mount&iﬁeer Garbon Co.

!

Mount &1m Tree Farm Co.

\

Naticﬁa% Helium Corp.

Natioﬁai Petro-Chemicals Corp.

Natiosal Potash Co.

Near ﬁﬁ#@ Development Corp.

i
!
|

>rlandse Aardolie mid.

4

Egual Parents

AVen Cerysv&tioni
Meredlith &ubiish

1z o,

inland Steel Qa.g
Cleveland«-Clifis Iron Co.

: Ltd.
bj Monganto )

Stoufior Gﬂw%ic@j go.
Baldwin-¥ontrose Chemical Co.,
inc. ;

Consolidation Gwe Co.
Standard 0Ll Co. (Q“io)

Weyerhasuser Comylany
3cott Paper CﬁmQJnj

‘3

Hotional ﬁistilldr
corp.
Panhandle Eaat@w

& Cremleal

Pips Line Co.

National nisﬁill@rs & Chemical
Coxp.
Ouwens~Illinois GLﬁaﬁ go.

Consclidation Cuu& LO.
Freeport Sulphur wo.

Standard 011l @Qmpﬁﬁy (N,a )
Socony-~Moblil 011 uu,, Inc,

andard O11 SC)/‘.A;{J‘ 0y {ﬁ.v "
vyal Duteh ?9troueum Co.

|
&i“w Mathileson Chimilcal corp.
Roevere Copper & E baua, Ine.

5%
Hey



' Corporation

Pan American Grace Alrways Inc.

1 i
' 1
i o

Penn«ﬁlin Chemical Co.

I

|
Lo
oo
o |

Philbln Mining Co.

?ittsﬂufgh Corning Corp.
H o

, Railrma@ Friction Procducts Qorp.

1‘
o

PeSurVe‘Mini g Co.

|
. “1

R-N Corp.

Solar Nitrogen Chemicals, Inc.

Tex&w ﬁlxy*u, Ins.
o

Titanimm Metals Corp. of
Am@nica

Unita@lﬁ tallurgical Corp.

Upper P@nﬁn ula Geanerating Co.

Wat: uga Stone Company
Witfi@lﬁ Chemical Gorp.

Wi mar Gil &

s Qas Corp.

]
[

Eaunal F iren 3]

W. H. Grace & Co.
Pan Amcrlcan world Alrways Inc.

Penn Salt Chﬁmﬁc@ls Coxrp.
Olin Mathicson Cmamicﬁl Corp.

Inland Steel Co .é

Butler Bros. (Taj pendent Iron
Ors Coarabos 53‘

Corning Qlass W&ﬁxs

Pitteburgh Plate Zlass Co.

westinghouse Alr Brake Co.
Joehnns-ianville GQrp.

Avlas Chemliceal
Standard 01l Co.

inc.

Heroyles Powder (6.
Stavifer Chemicld o,

Hational Lead Col
Allegheny Ludliun Steel Coprn.

Phelps Dodge coryl.

Temescal WMebs lluﬂbical Corp.
The Gl@vel&na~cwiffs Iron Co.
Upper Peninsula Hower Co.
American Zinc, Lead & Smelving
Vulcan R&tﬁri 218 Co.

Richfield 01l Goﬂp.
Wilteo Chemical Cd.

Wiser OL1 Co. |
Petroleun uﬁplovqtiea
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CORRE SPQNDENSE/, ,5\,
)/‘ er
TO.__ - WILMINGTQN OFFICE "  ATTa MR. ALFRED JERYEE;Mfw/SLdZS F as 1185
cories To: MR A, . DEMPSEY MR. J.P. GARRIGAN MR. RALPH Cwasw»'znt’“';,;

I T ?ﬁ,“‘MR‘ c. 3 'DEDBRICK
SUBJECT-_JM.ENDME‘\IT 10 THE DELAWA & 1.~.<.';-.1...,¢-.-* T
Referring tQ my memorandum of September 20, Mr. Dempsey prepared a state-
ment on this subject which I think could contrlbute subs%antlallj to any
consmderati@n given to the matter by the Study Committeel or anyone else
who 1is cnapged with responsibility of making a decision.. A copy of this
memorandum is enclosed., It happens that Mr. Dempsey reclently did a good
deal of ra$earch in preparation for an article which apppared in the
April-May 1965 issue of The Corporation Journal, copy of which is enclosed.

74

—~ In rev1ew1ng Mr. Dempsey's statement with him, we agreed that the reference
£ in several places to "shares that have been distributed * % % upon dissolu-
tion" is no entirely accurate. Upon dissolution shareholders will
likely rece%ve the cash proceeds resultlng from a converizsion of the com=~
pany's asseﬁs into cash, rather than shares of stock. The latter would
likely be*: recelved only in the event of a distribution in kind where
shares of istock form part of the corporate assets which are being distri-
buted. ““ .

Rather a better illustration here would be shares of stomk to be issued in
connection with a merger or consolidation. Frequently shares of one of
the constltqent corporatlons (or even of the surviving corporation in

the event .of a change in the share structure) are unclaimed for consider-
able perlads of time and could be made subject to an Escmeat Law.

With this exceptlon I think Mr. Dempsey's memorandum is @ very excellent
~—~ statement. on the subject.

We agree hehe most emphatically that Mr. T. W. D. Duke's proposal that

there be & cancellatlon of shares with appropriate reduction of capital

1s most unw;se. It will be noted that it calls for the filing by a State

officer of @ certificate which has the effect of cancelling shares and

reducing capltal this simply means that someone unconneicted with the

corporathn and without any responsibility to the directlors and share-

holders 13 deallng with the corporate structure.

Equally unw;se in our judgment -- and as I mentioned to you in my previous

memo -- ls‘the suggestion that the Delaware copboraglon's annual report

list the names and number of shares, etc. I would say that every Escheat

Statute wh;qh calls for the filing of a report requires the filing of a

separate meport to disclose information required by that Statute. This

is the pr@oer procedure. A Delaware annual report, which is now relatlvely

simple, shpuld not be complicated by listing information required in

connectlon‘wlth an Escheat Statute. However, I think that the Secretary

of State,\who ‘1s now charged with the administration of the annual report

requirement ‘and the franchise tax will be suff1c1ently alert to dispose

of this suggestlon in short order,

/ DAGE
ELM '
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COPigs TO- 15 1 , MR, J. GARRIGAN MR, RALPH CREWS ... /
supJECT: [RENDMENT i 70 THE DELAWARE LAWS GOVERNING ESCHEAT AT
‘[ 24 ulite]

Al
I \
i

Mr. Duke's proposd} for a Delaware escheat law is very interesting. How(ver, it

violaotes the generally accepted concept of corporate law that a stockholder may not O

obtain a return of hxs investment in exchange for his shares except in cirtain ex-
traordinary c1rcum$t@nces. Of course, his proposal is not unlike the codmon provie -
sion for appramsal of shares, a statutory creation, and no doubt could b¢ done
constitutionally, A‘prever, as a general rule the remedy of appraisal is available
only to alsseﬂtlng s&ockholders in situations involving substantial changes in the
corporate structuney$uch as mergers and consolidations and not available ordinarily
i “he regular coqmse of business.. To give the state the right to a retqrn of the -
investment reprcsebted by escheated shares could have & serious detrimental effect
on the capital strpcyure of a corporation if a substantial nuwber of shaﬂes were
involved, W‘

.‘\\ L
”i ‘\

Mr. Duke's propocaﬂ ﬁakes from the corporate directors and stockholders ﬁae exclusive
right to make dec1s;Qns affecting the corporate structure, and for this ﬂ=&son as
well seems to V1olate the traditional concepts of corporate law.

It seems highly dodbtful that Mr, Duke's stated intention of increasing tpe revenue
of the State of Dplaware by virtue of his proposal would come to pass. Ii would
probably be fair Lo‘a y that a great percentage of sharecholders of Delawaj’e corpo-
rablions are not rewa‘cnts of Delaware. In view of the Supreme Court's refent deci-
sion in Texas v. N@M‘Jcrsey, 85 Supreme Court 626, February 1, 1965, therf is no
‘doubt that the otatp of Delaware would have the rlght to escheat shares, the last
known addresses of, the owners of which were outside Delaware, only where fhe state
of™ne last known address had no escheat law. The Supreme Court has appalently said

the final word on ﬁﬁ@‘ guestion, and under this decision the state of the Jast known. 5“ .ﬂ

address has the prior‘rlght The Supreme Court also held that where :therd is no
record of any acdra#sw the state of the corporate domicile does have the Jight to -
escheat the properuy'untll some o¢ther state agserts and proves & superior. rlght. '

To answexr your speq}f;c qpestlon, we have not been able  to find any statd which ”"
goes as far as Mr. [Duke's proposal with reference to cancellation of shards and .
reduction of capltquwhere the shares have become subject to escheat. Thd usual
pracitice appears tq be that such shares escheat to the state after the specified
holding period andﬁare then sold by the state, compliance being made with all of
the special noulceﬁr@gulrements to6 the owner, It is also our understandirlg that,

as you indicated in your memo, many of the state escheat laws are custodlal in Y
nature and pfOV1s1on }s made for restoring the property to the owner if atl some ©
Tuture tine a valzd c;alm can be made. Mr., Garrigan tells me that he is looking .~
into this question moge spec1fically. - : - .

Mr. Duke's proposai %ouches on & rather troublesome area of escheat law. The
escheat of shares o atock to the state has been treated in different waySsln
different Jurlsdlcnmons. There appear to pe three basic approaches to the{problem.

‘1‘4‘ L - P . P
. [ . - C -‘~x DR EE .-~«-‘ B ,\‘;4-' R =.7.\ A

~ (Continupa)
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ypical of one of the apnroaches is the provision of the Uniform Dispositiorn of
acladiwed Property Ac which has been adopted by thirteen states (Arizona,
slifornia, F;or*da,‘ daho, Illinois, Montana, New Mexico, New Hampshire, Ojegon,
tah, Vermont, Vlrglni§ and Washington)., That act appears to treat shares (f

tock as escheatableu@nly when the shares are either distributed as stock dfvidends
r upon dissolution qf‘the corporation. ; ‘

. "Undlatrlbuieﬁ ﬁlVldends and distributions of business associstions!
(A\ Any stock oxr| pﬁhcr certificate of ownership, or any dividend, prole,
dlstrlbuulon; interest, payment on principal, or other sum held or
owing by a bu}qness association for or to a shareholder, certificati
Liolder, memb@r, bondholder, or other security holder, or a partici-,
pating patron\ E a cooperatlve, who has not claimed it, or corres-
ponded in wr;t;pg with the business association concerning it, within
seven years “ter the date prescrlbed for payment or delivery, is .
presumed abamgoned if: (&) It ié held or owing by & business - S
assoclation éyganlzed under the laws of or created in this state; o -
(b) It is hapd or owing by a business assoclation doing business if
this state, but not organized under the laws of or created in this
state, and theirecords of the business association indicate that thh

last known aﬁpress of the person entitled thereto is in this state.

.
he key phrase is tne‘headlng "Undistributed dividends and distributions of business
ssogciations.”" It ogems clear that this provision contempleates escheatb only of shares.
ha!  ave xuK been dmshrmbuted a8 stock dividends or upon dissolution.

everal state eocheab ﬁtamutes, Hawaiil, Arkansas, New Jersey and Rhode Islamd do
ot provide at all fgr‘tne reporting of unclaimed shares but merely give thiz attorney
ecneral the right to 1nst1tute escheat proceedings when he becomes aware of‘the'

xistence of the uncla;med shares,

ther state escheat stqtutes set some kind of standard for the determmnatmca of
hether or not snares ave become abandoned property. Nobt surprisingly, - Nelw York
as by far the most qdmplete and lucid provision: ’ '
"Any Securlty ;ssued by a domestic or foreign corporation and held
for a r051aent by such issuing corporation or by a fiduciary, othex
than a brokem ¢r dealer as defined in section five hundred ten of tihis
chapter, sha]lube deemed to be abandoned property where, for ten
- guccessive woars- (a) All amounts, if any, payable thereon or w1bh
respect ther:t@ have remained unpaid to such resident, and (p) -No
written communication has been received from such resmdent by the
holder, and (c) Where the security is held by the lssuing corporaflon,-“
all regular‘corporate notices required by law to be given to security

" holders whlquhave been sent, via first class mail, to such re31dent
at his lastfknpwn address have been returned to the corporatlon by the
‘i . ) s (o '
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postal authorlties for inability to locate such residen
(Sec. 501, Art, V, Abandoned Property Law, McKinney's Consoll—
dated Law$§of New York)
il
Mr. Duke's proposa; is somewhat similar to the New York provision but dols not go-
as far in aeflnlng gxactly when shares become abandoned. ,

i

. statute closeqt to the proposal is that of New Mexico which contalns several
L .que provisions; as to the escheat of shares: :

"22-22- lT,l; Preferential right of a business associabion to
purcnase iLg issued stock when presumed abandoned.-——A. Immediatqu
upon receﬁpt of stock or other certificates of ownership delxverdd
to him Dy a holder other than the issuing business association umder
the nLov131qns of the Uniform Disposition of Unclaimed Property Act
(22-22-1 ﬂb‘22-22 29), the commissioner shall give notice of thai
receipt by reglstered mail to the issuing business asgsoclation. |

B. Tne notice required under subsection A shall. include:

(1) T el number of shares or certificates received;

(2) The|type of shares or certificates received including anj o
par or stated value end vobting rights; n

3) mhetlndlcated date of issue of the shares or certlficatds,
and ‘»w H [
e (k) The last owner of the shares or certificates as indicatdd
- on the CGﬂpiﬂlC&LCuo , o

C. Wlthin thirty [30] days from the time of receiving noﬁlcq
under ﬁhls‘sectlon an issuing business assoctiation shall have a
breferentlal\rlght to purchase the stock or certificates of owneﬂshlp
from the cpmm1851oner at their market vealue.

D. Ithhe stock or certificates of ownership are not purchaq@d
by the 1ssu1ng business association within thirty (30) days from ‘the
date of noﬁl te the commissioner shall dispose of them as he woul@ any
other proparty under the provisions of the Uniform Disposition of Un-~-
claimed Prﬂperty.Act

f
|
|

“‘

By Hoo.o2.1T. 2.% Ownership in a business association presumed abandqied——

", Issuing buginess associabion may cancel and reissue in certain cqoes.
A. When 1Bsuea stock or other certificates of ownership held by iche
Issuing buslness association are presumed abandoned or when ownerbhlp

in a busxn@Sﬁ association is;presumed abandoned due to failure of the record

owner to cma;m any distributions or payments, the treasurer of the
business absoc1atlon ghall forward the required report to the coMn1551oner
under the rqv131ons ‘of the Uniform Disposition of Unclaimed Prog Tty Act
(22—22-1 tg %2-22—29) but shall not be requlred to transfer any 9 ock or
: ‘ '”,;fﬁ?Agcgf‘ﬂ:f7?‘ o (Contidxed)
o ] v 5 o s . . [
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ccrtlflqates of ownership to the commissioner within the ulmelrequlred
under uacﬁlon 22-22-14 New Mexico Statutes Annotated, 1953 Conpilation ' .
if the @r@v151ons of subsection B of this section are compliell with. ‘
All dlstributlons and payments held and presumed abandoned shzll be
e dellvpraduto the commissioner as requlred by the Uniform Dlspoultion of
'Unclalﬂgd4Property Act.
B. ”At the time the report is forwarded by the treasurer of &
— ) bus*ness assoc1atlon under the provisions of subsection A the treasurer
' - of thc‘buslncss associabion may request that, the business asslociation
be allowed to cancel any issued stock or certlchates of own@rshlp
Drcsumeq abanooned and issue and -sell new stocks or certlflcates of
ownersaip to replace those presumed abandoned.
‘If the commissioner determines that it is in the best interests -
of the @t@te, the record owner of the property presumed abandoned, and S
the bus 1néss association involved, he shall allow the request for o
cancel qtion and reissue; Provmdea9 that the issuing business a55001at10n
shall vemlt to the commissioner the fair market value of any stocks or o
certlfmqateo of ownership canceled under the provisions of ths subsection,
D.u‘If the commissioner determines that 1t will not be ir the best
1nterest‘of the state, the record owner of the property presdmed abandoned, .-
and the| bu81ness association involved to allow cancellation df the stock
or ccrtif;canes of ownership under this section he shall immediately
. notify the treasurer of the business association of his decision by
. reglotqred mail and require the property to be delivered to Yim and shall
dispose of it in the same manner as any other abandoned propdrty. "
Secs. 82-?2—17 1 and 22-22-17.2, New Mexico Statutes. ,
!
Briefly, the NGV\MeAlCO statute provides that where shares are turned over to the Come-
missioner by a. halder other than the issuing corporation, the issuing corporation o
has a preferenbi&l right to purchase the shares at their market valud When abandoned
shares are held, bV the issuing corporation, they must be reported to the Commissioner
but the corporaﬁlpn may request permission to cancel the shares and dissue new ones in
“their place. If ‘permission is granted, the corporation remits to thel Commissioner the
fair market value‘of the shares. If permission is denied, the shared are turned over
to the Commissi oqer who disposes of them as in the case of any other abandoned propexrty.
This is the only re*erence we have found in the statutes to cancellatiion of shares.

In addition to: New York and New Mexico, the New Hampshire statute, fcr a different e
reason, presents a very interesting treatment of the problem. This statute falls '
in that group wgicn treats shares as abandoned only when they constitiute stock

dividends or shares distributable upon dissolution. However, the Nev Hampshire v
statute goes 1rto‘effect in 1966 and is the newest of the escheat lays. It was ob-

of the 1mportanturullngs of the court. Every other escheat sﬁamute, sincluding the -
statutes in th@setstames which have adopted the Uniform Disposition ¢f Unclaimed
Property Act, ﬂ& ;n direct confllct wmth the Supreme Court dec:smon im one respect
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viously prepa*@d ‘with the Supreme Court's recent decision in mind, arnd reflects allgfj.j:“3
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or another, Inﬁi#entally, we have circularized the stabes to try to IMind out if .
they plan uu.bo“o1 ; ial revisions to reflect the Supreme Court's decisibn, and not
too surprising y‘Ve have found that wery few states consider that thelre is any
necessity for & revision.

“4

In summary, a?thouﬂh there is no state escheat statute which goes as Jar, Mr. Duke's .
proposal ohowa‘some similarity to the pertinent provisions in New Yoﬂc and New Mexico, -
Yo doubt, an e‘cé}lent provision for the escheat of shares could be canstructed from
Jhe New York pﬂmw;smons defining exactly when shares are abandoned, Lme New Mexico.
provision grantin the corporstion the right to recuest permission tc cancel the
snareg, and thd‘N@W Hampshlre nrovmsions ruxlectlng the recent decision of the Supreme
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wiLLiaM S POTTER
DAVID F. ANDERSON
WILLIAM POOLE
RICHARD F. CORROON
JAMES L. LATCHUM
JOHN P. SINCLAIR
C.WAGGAMAN BERL,JR,
BLAINE T. PHILLIPS
JOSEPH H. GEOGHEGAN
HUGH L. CORROON

CONVERSE MURDOCH

H. STANLEY LYNCH
RICHARD L.McMAHON
THOMAS G. HUGHES
DAVID NICOL WILLIAMS

CHARLES S. CROMPTON. JR.

ROBERT K. PAYSON

LAW OFFICES

CDELAWARE TRUST BUILDING

WILMINGTON, DELAWARE (9801

‘September 13, 1965

CLARENCE A. SOUTHERLAND
COUNSEL

TELEPHONE
OLYMPIA 8-6771
AREA CODE 302

CABLE ADDRESS
WARDGRAY

Clarence A. Southerland, Esq.

Chairman

Delaware Corporation Law Revision Committee
350 Delaware Trust Building

Wilmington, Delaware

Dear Sir:

I have had an opportunity to read Professor Folk's
draft of the '"Close Corporations' sections of the proposed
revisions of the corporation law. Professor Folk's draft
does not cover the corporate joint venture situation. There
are many Delaware corporations which have been formed for the
purpose of carrying forward a joint venture between other
corporations resulting in effect in a corporate partnership.
The dissolution of the corpoxzate partnership is and will be-
come increasingly important.

Enclosed you will find a draft of proposed amendment
to Section 275, Title 8, Delaware Code, which I have prepared
with a view to the problem presented where the two joint
venturers can no longer agree. The problem covered by the
enclosed draft is not covered by Professor Folk. I am sub=-
mitting this to your committee with the thought and hope that
you will incorporate in the statute a provision to facilitate
the dissolution of the corporate partnership found in the many
joint ventures which are presently extant.

Very truly yours,

WSP.mla
Enclosure
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September 14, 1965

MEMORANDUM TO: Corporation Law Revision Committee
FROM: S. Samuel Arsht

Re: Folk Report, pages 208 to 211
Subchapter X. Sale of Assets,
Dissolution and Winding Up §§
271, 272 and 273 of the Corp-
oration Law

A. _Sale of Assets - §271 of Corporation Law

I. Folk points out many states and Model Act
%ﬁﬁ expreasly dispense with stockholder ap-
proval for sales of all assets in usual
& course of business and for mortgages or
= < pledges, unless charter requires it.,. He
/' suggests appropriate language to this ef-

+ \fect at page 209.
W

I approve this change as 1t settles a

/A\‘O question that ls often raised. @

II, §271 does not refer to money as consider
ation for a sale of assets. I approve 1ln- —
clusion of words '"money or property, real
or personal, including shares or other
securitiles of any other corporation', as
Folk suggests.

III. Folk poilnts out that §271, unlike other
V—” gsections of the Corporation Law which pro-
Q)‘ vide for stockholder approval, does not
70 specifly a notice period for stockholder
> action. I approve inclusion of either a 10
or 20 day notice requirement.

Iv. : Folk suggest addition of a sentence author-
Dé{, izing directors to abandon a proposed sale
‘ v notwithstanding stockholder approval. A
Jyﬁ\\ number of states have such a provision. I
" think this is a desirable provision.

V. §271 requires vote of a majority of the voting
P shares. Folk does not recommend any change in
S/ @&D this voting requirement, but he points out
‘ that other states vary considerably, both in

K\‘ percentages required and in the shares which



VI.

Vii,

may vote. The Committee might conslder
requiring a majority vote of holders of
shares not havigg a preference on liquid-
ation. Thus, il a corporation has both
voting and non-voting common stocks, both
of gsuch classes would vote on a sale of
assets,

§271 deals only with a sale of all of a
corporation's assets. I think most lawyers
believe §271 applies also to a salée of
"substantially all" of a corporation's
assets, although I know of no Delaware case
on the point. TFolk suggests §271 should ex-
pressly refer to a sale of "all or sub-
stantially all" of a corporation's assets
not in the usual and regular course of lts
business.,

If point A. I., above, 1s approved, $§271
will require rather substantial revision. .

Sectlions 272 and 273

No changes suggested in these sectlons,
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..Enclosure

Clarence A. Southerland, Esq.

Chairman

Delaware Corporation Law Revision Committee
350 Delaware Trust Building

Wilmington, Delaware

Dear Sir:

I have had an opportunity to read Professor Folk's
draft of the '"Close Corporations' sections of the proposed
revisions of the corporation law. Professor Folk's draft
does not cover the corporate joint venture situation. There
are many Delaware corporations which have been formed for the
purpose of carrying forward a joint venture between other
corporations resulting in effect in a corporate partnership.
The dissolution of the corporate partnership is and will be-
come increasingly important.

Enclosed you will find a draft of proposed amendment
to Section 275, Title 8, Delaware Code, which I have prepared
with a view to the problem presented where the two joint
venturers can no longer agree. The problem covered by the
enclosed draft is not covered by Professor Folk. I am sub-
mitting this to your committee with the thought and hope that
you will incorporate in the statute a provision to facilitate
the dissolution of the corporate partnership found in the many
joint ventures which are presently extant.

Very truly yours,

WSP.mla



August 121 1965

MEMORANDUM TO THE MEMBERS OF THE DELAWARE
CORPORATION LAW REVISION COMMITTEE

Enclosed are a revision of Section 218 of the Corporation
Law and an addition to Section 212, You are asked to consider the addi-
tion to Section 212 as against the more elaborate proposal of Professor
Folk (Folk Report, pages 160-162). I am simply trying to avoid the
effect of the Chilson decision, which is out of line with the majority in

that it unduly restricts the definition of "interest" .

HENRY M. CANBY

HMC/mk

Enclosures



R Draft

8/11/65

REVISION OF SECTION 218 OF THE CORPORATION LAW

§ 218, Voting trusts and stockholder agreements

(a) One or more stockholders may by agreement in writing
deposit capital stock of an original issue with or transfer capital stock to
any person or persons, Or corporation or corporatiops authorized to act as
trustee, for the purpose of vesting in such person or persons, corporation: -
or corporations, who may be designated voting trustee, or voting trustees,
the right to vote thereon for any period of time determined by such agree-
ment, not exceeding ten years, upon the terms and conditions stated in

such agreement. The validity of a voting trust agreement, otherwise

lawful, shall not be affected during a period of ten years from the date

when it was created or extended as provided herein by the fact that under

its terms it will or may last beyond such ten~year period. Such agreement

may contain any other lawful provisions not inconsistent with said purpose.
After the filing of a copy of such agreement in the principal office of the

corporation in the State of Delaware, which copy shall be open to the



inspection of any stockholder of the corporation or any beneficiary of the
trust under said agreement daily during business hours, certificates of

stock shall be issued to the voting trustees to represent any stock of an

- original issue so deposited with them, and any certificates of stock so

transferred to the voting trustees shall be surrendered and cancelled and

/
new certificates therefor shall be issued to the voting trustees, and in the
certificates so issued it shall appear that they are issued pursuant to such
agreement, and in thg entry of such voting trustees as owners of such stock
in the proper books of the issuing corporation that fact shall also be noted.
The voting trustees may votg upon the stock so issued or transferred during
the .period in such agreement specified. Stock standing in the names of
such voting trustees may be voted either in person or by proxy, and in
voting the stock, such voting trustees shall incur no responsibility as

stockholder, trustee or otherwise, except for their own individual mal-

feasance. In any case where two or more persons are designated as voting




trustees, and the right and rhethod of voting any stock,standing in their)
names at any meeting of the corporation are not fixed by the agreement
appointing said trustees, the right to vote said stock and the manner of
voting the same at such meeting shall be determined by a majority of the
trustees, or if they be equally divided as to the right and manner of voting
the same in any particular case, the vote of the stock in such case shall
be divided equall.y'among the trustees.

(b) At any time within two years prior to the time of expi~-
ration of any such voting trust agreement as originally fixed or as extended
as herein provided, one or more beneficiaries of the trust under such- voting
trust agreement may, by agreement in writing and with the written consent
of such voting trustees, extend the duration of such voting trust agreement

for an additional period not exceeding ten years. Ifrom the expiration date

of the trust as originally fixed or as extended as herein provided. The
voting trustees shall, prior to the time of expiration of any such voting

trust agreement, as originally fixed or as previously extended, as the case



L et

may be, file in the principle office of the corporation in the State of Dela-

) ware a copy of such extension agreement and o‘f their consent thereto, and
thereupon the duration of such voting trust agreement shall be extended for
the period fixed in such extension agreement; but no such extension agree=-
ment shall affect the rights or obligétions qf persons not parties thereto,

(c) An agreement between two or more stockholders, if in

writing and signed by the parties thereto, may provide that in exercising

any voting rights, the shares held by them shall bé voted as provided by

the agreement, or as the parties may agree, or as determined in accordance

~ with a procedure agreed upon by them. No such agreement shall be

- effective for a term of more than ten years, but the parties may extend its

duration for as many additional periods, not to exceed ten years, as they

A

may desire.

(d) This section shall not be deemed to invalidate any

voting or other agreement among shareholders or any irrevocable proxy

which is not otherwise illegal,



§ 212,

(b) A duly executed proxy shall be irrevocable if it is

specified that it is irrevocable and if, and only as long as, it is coupled

4

with an interest sufficient in law to support an irrevocable power coupled

therewith, A proxy may be made irrevocable regardless of whether the

interest with which it is coupled is an interest in the stock itselfé‘)an
L,

interest in the corporation ggnerally.r)"



TO THE MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE

Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Henry M. Canby, Esquire

Honorable Elisha C. Dukes

Mr. David H. Jackman

Mr. Alfred Jervis

C. J. Killoran, Esquire

Irving Morris, Esquire

Mrs. Margaret S. Storey

Charles S. Crompton, Jr., Esquire
Charles F. Richards, Jr., Esquire
Walter K. Stapleton, Esquire

o

June 8, 1965

There is enclosed a proposed new section on
fractions of shares and scrip which I believe reflects
the conclusions reached at the meeting this morning. It
is in lieu of the new section suggested by Professor Folk

at pages 241 and 242 of his report.



Section . Fractions of Shares and Scrip.

A corporation may issue certificates for fractions of a
share or scrip subject to such terms and conditions as the
board of directors may determine., In lieu of issuing
fractions of a share, a corporation may pay, in cash, the
fair value thereof as of the time when those entitled to

receive such fractions are determined,



REPORT ON PAGES 156 THROUGH 164 OF THE
FOLK REPORT

1. At page 157, Folk proposes that Section 218(b) be
amended by increasing the périod. prior to expiration, within which a
voting ﬁust may be extended from oné to two years and by specifically
stating that the renewal period runs from the date of expiration of the
original trust.

Both of these suggestions are recommended.

2. At page 158, Folk proposes that the statute be
amended so that a voting trust which could exceed 10 years will, never-
theless, be valid during the aliowed statﬁtory periad.

| This amendment is a valid attempt to carry oﬁt th;a

intention of the parties and is recommended.

3. On pages 159 through 164 Folk recommends that the
Delaware substantive law be changed so as to widen the areas within
which stockholder agreements regarding the voting of shares are recog-
nized. There appears to be some trend toward this result in other states
an;i. althoAugh it doe§ involve tl;e overturning of several existing
decisions, I believe it is meritorioﬁs because of the additional ela:;,ticity

which will result. The changes recommended are, briefly, as follows:



A, The enactment of a new statute for the purpose
of recognizing the validity of irrevocable proxies and defining them in
some detail. If this statute is approved, the limitation of irrevocability
to 10 years (page 163) should be adopted.

B. Recognition of shareholder voting agreements

_ which do not comply with the provisions of the voting trust statute (page

164).

Henry M. Canby

June 8, 1965



ME MORANDUM
To: ‘ Delaware Corporation Law Revision Committee
From: Clair John Killoran
Re: The Folk Report, pages 224 to 236, concerning present

Sections 151 to 156 of the present corporation statute.

My comments on the proposed changes and additions
to the Delaware Corporation Law dealing with the issuance of stock

and the formaulation of definitions are as follows:

A. Definitions.

I agree that it is desirable that standard accounting
terms be used consistently throughout the financial portions of the
corporation law. The definitions proposed on pages 226-227 of the
Folk Report appear to be conventional and satisfactory. The critical
issue is not the definitions themselves, but the manner in which the
various ferms are used in the substantive portions of the proposed
statute, particularly in the sections dealing with dividends. The defi~
nitions should therefore be reviewed again when these sections are
under consideration.

In connection with the definition of "Earned surplus"

on page 227, it would seem desirable to add the additional language of




the Model Act referred to in the footnote. This would provide that
earned surplus is determined from the date of incorporation or the

latest date when a quasi-reorganization occurred.

B. Corporate Authority to Issue Stock.

As the Report points out, section 151 of the present
statute permits the issuance of the various types of securities which
are in general use today. For this reason it appears unnecessary and
undesirable to modify this section of the statute.

On page 228 of the Folk Report there is the suggestion
that the statute be amended to prevent "upstream'' conversions of
junior securities into senior securities. It is suggested that under the
present Delaware statute it would not be illegal for common stock to be
convertible, at the holder's option, into preferred stock or even into some
form of creditor securities. It would seem that such a conversion of common
stock to creditor securities might well be prohibited as a redemption
under the present Delaware statute (see Folk Report, page 229). More-
over, there is nothing improper about the conversion of one class of
preferred into another senior class of preferred if the terms of con-
version are fair. Under the circumstances, my suggestion is that the
statute remain as it is, with any abuses which may develop being handled

judicially.



It is also suggested on page 228 of the Report that
the shareholders of a corporation be permitted to grant to the
Board of Directors the power to increase the total a‘uthorized shares
of the corporation when needed. This would enable a corporation to
issue convertible securities, but to defer increasing the authorized
capitalization of the corporation until the shares are actually needed
for the purposes of conversion. The only objection to this arrange-
ment would seem to be that it could result in a decrease in franchise
taxes collectible by the State.

On page 229 of the Folk Report it is suggested that the
revised statute provide that shares be redeemable only at the option
of the corporation and not at the option of a stockholder. This prob-
lem would normally be resolved by the language of the certificate of
incorporation, which would presumably set out specifically any right
of redemption granted the stockholders. For this reason,a statutory
provision appears unnecessary.

The discussion on page 230 concerning the possibility
of an amendment to permit the redemption of common shares { now
prohibited by section 151(b) ] suggests that such a provision might

create more problems than it would solve. The prohibition against

-3-



redemption of common shares provides a necessary and dependable
method of protecting the interests of several classes of stockholders

in a close corporation gituation.

C. Congideration for Shares

On page 231 it is suggested that section 152 of the
present statute be amended by adding language which permits a corpo-
ration to charge reasonable expenses of organization and sales and
underwriting commissions against the proceeds of the sale of its stock
without thereby impairing the stock's full paid and non-assessible

status. In Yasik v. Wachtel, 17 A, 2d 309 (194]) the court indicated on

page 312 that the requirement that par stock be issued for not less than
its full par value does not prevent the payment of reasonable commis~-
sions to selling agents for marketing the stock. The same rule would
seem to apply to organization expenses. The proposed amendment
therefore does not appear to alter the present law in Delaware.

With respect to proposed section 153, there does not
seem to be any objection to changing the phrase "'capital' to "stated
capital" in accordance with the definitions which are discussed above.

The proposed draft of section 153 does not include the

distinction between corporations incorporated before and after April 1,

b
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1929, Under the old statute, consideration for the issuance of capi-
tal stock is, in the case of pre-1929 corporations, fixed by the stock-
holders unless the certificate of incorporation grants the power to the
Board of Directors, whereas in the case of post-1928 corporations,
consideration is fixed by the Board of Directors unless the certificate
of incorporation reserves the power to the stockholders. Since there
are undoubtedly a number of pre-1929 corporations still active in
Delaware, it would appear advisable to maintain this distinction in
any new statute.

The suggestion that consideration for the issuance of
capital stock be fixed by a majority rather than two-thirds of the stock~
holders (when reserved to the stockholders) is a desirable change.
The proposed language of section 153 (d) would permit the certificate
of incorporation to require a larger vote, if deemed desirable.

The proposal that stockholders be permitted to set the
consideration for the issuance of par stock as well as no par stock
seems reasonable. This is contained in new section 153 (a).

Two aspects of proposed section 153 found on page 232
of the Folk Report should be considered. The first qf these is the

provision in sub-paragraphs (a) and (b) that consideration for the

~5-



issuance of both par and no par shares should be ""expressed in
dollars'. This would appear to prohibit the practice, believed to

be reasonably widespread in the case of no par stock, of issuing a
specified number of shares in exchange for property conveyed to the
corporation without fixing a specific dollar value for the property.
While there is some doubt that this practice would achieve its aim of
reducing the liability of directors for overvaluing the assets received,
its prohibition might have an unsettling effect upon out-of-state lawyers

who use the Delaware statute.

It is also suggested tl%j1at the provision now appearing in
the last sentence of present section ?153, which permits the directors

to fix the consideration for ten per dent of the authorized stock, even
where the certificate of incorporatian reserves the power to fix con-~

sideration to the stockholders, shoui}d not be deleted. It is true, as

|

is pointed out in the footnote on pagé} 233, that this problem could be
|

handled in the certificate of incorpo;!'ation. But its inclusion in the

|
statute is not harmful and might prove useful under some circumstances.
|

|

As noted in the Repor;[t, proposed section 154 on page 234

is a restatement of present section 154, with the exception of the last
|

sentence of sub-paragraph (b) concerning the freezing of the considera-

tion received for no par preferred, 1up to its liquidation preference, in

-6~
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stated capital. Since section 154 has;‘worked well and its provisions

are familiar to the bar, I recommend that it be retained in its present
i
form.

If the proposed language is adopted, the word ''con-
stitute' in subparagraph (a) should be substituted for the phrase "he
allocated to'', since no actual allocatifon to capital surplus should be

required in the case of par shares.

It is understood that nqj) amendment is offered with respect

to present section 155 of the corporation statute.
|
On page 236 of the Folk report it is suggested that

|
language be added to present section 156 to provide that upon transfer of
|
certificates issued for partly paid sha‘g.res, the new certificates would
|
bear a statement that they were issue;d for partial consideration. While

this would seem to be required by thc-% present statute, there does not

seem to be any objection to includingithe additional language to make

|
the requirement more explicit. ‘

An interesting questiob is raised with respect to voting

i
rights of holders of partially paid sha’rres. The committee might wish

|

to consider whether the voting rightsiwith respect to partially paid shares
|
i

should be reduced in proportion to thg‘e percentage of consideration

actually paid. This would require a Tnodification of present section 212,

|
-7
|
|



ME MORANDUM

To: Delaware Corporation Law Revision Committee
From: Clair John Killoran
Re: The Folk Report, pages 30 to 35, concerning sections

109(a) and 122 (6) of the present corporation statute.

I agree with the conclusion in the Folk Report that the
power to amend by-laws should remain in the stockholders of a corpo-
ration unless delegated to the Board of Directors by the certificate of
incorporation. In my opinion, the revised statute should make it
clear that while the power to amend by-laws may be delegated to the |

N[O

Board of Directors in the certificate of incorporation, the stockholders /
still retain the power to amend.

The suggestion made on page 32 of the Folk Report that
section 122 (6) be redrafted to broaden its language and to codify the
ruling that the by-laws of a corporation are subordinate to the certificate
of incorporation is desirable. The present reference in section 122 (6)
to changing the number of directors should be deleted and the reference
to stock transfer penalties should be moved elsewhere in the statute.

The suggestion on page 32 of the Folk Report that the

revised statute provide that the certificate of incorporation may contain



any provision required or permitted in the by-laws is desirable. This
would permit the number of directors to be fixed in the certificate of
incorporation, a desirable provision in some close corporations. Also,
the provisions that the certificate of incorporation may grant the stock-
holders exclusive power to amend the by-laws and may require either
the stockholders or directors to act by a greater-than-majority vote in
amending the by-laws are all desirable changes.

It is agreed that there is no reason to change the pro-
vision found in present section 109 (b) and (c) concerning emergency
by-laws and that these provisions should appear in a single separate
section.

Finally, it is agreed that the by-law provisions of section

109(a) and 122(6) should be combined in a single section of the statute.

. &



May 19, 1965

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE

Hon. Clarence A, Southerland
S. Samuel Arsht, Esq.

Henry M. Canby, Esq.

Hon. Elisha C. Dukes

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esq.

Mrs. Margaret S. Storey
Charles S. Crompton, Jr., Esq.
Charles F. Richards, Jr., Esq.
Walter K. Stapleton, Esq.

In accordance with directions given at yesterday's
meeting, I enclose a revision of § 219. The words in
brackets can be deleted if it is the final decision of the
Committee to eliminate the requirement of § 220 that a
duplicate stock ledger be kept in this State.

Richard F. Corroon,
Vice Chairman
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§ 219. Liét of Stockholders Entitled to Voté; Penalty
for Refusal to Produce.

The officer who has charge of the stock ledger
of a corporation shall prepare and make, at least ten days
before every meeting of stockholders, a complete list of the
stockholders entitled to vote at said meeting, arranged in
alphabetical order, and showing the address of each stock-
holder and the number of shares registered in the name of
each stockholder. Such list shall be open to the examination
of any stockholder, for any purpose germane to the meeting,
during ordinary business hours, for a period of at least ten
days prior to the meeting, either at a place within the city,
town or village where the meeting is to be held am place
shall be specified in the notice of the meeting, or, if not
so specified, at the place where said meeting is to be held,
and the list shall be produced and kept at the time and place
of meeting during the whole time thereof, and subject to the
inspection of any stockholder who may be present. The
[original or duplicate] stock ledger shall be the only evi-
dence as to who are the stockholders ent}tled to examine the
stock ledger, the list required by this section or the books

of the corporation, or to vote in person or by proxy at any

meeting of stockholders.J Upon the willful neglect or refusal ?Z#&L

ﬁﬁﬂpﬁoﬁ$éo produce such a list at any meeting for the election of

directors, they shall be ineligible for election to any

office at such meeting.
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May 14, 1965

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
A LAW REVISION COMMITTIEE

The Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Richard F. Corroon, Esquire

The Honorable Elisha C. Dukes

Clair John Killoran, Esquire

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Mosris, Esquire

Mrs. Margaret S. Storey

My comments on pages 237 to 249 of the Folk report are

attached.

Henry M. Canby

mk

Attachment



Pages 237 to 249 of the Folk Report

1. The suggested amendment to Section 157, which
appears on page 237 of the Folk report, appears meritorious. Section 194
requires that any restrictions on the transfer right of shares must be
printed on the certificate and this language will accomplish the same
purpose for the 6ption agreement which might otherwise be deemed

assignable.

2. The suggestion at page 238 that the provision of the

New York law which in effect provides that stockholder approval of the
§ issuance of rights and options constitutes authorization to the board to
éy amend the charter to increase the number of shares is not recommended.
As a practical matter, when the questign of issuance is put to the stock-

holders, it is a simple matter to also include an amendment to the number

of authorized shares if necessary.

o y 3~.| The proposed change in the second section of 158

B (Report, p. 239) does constitute a clarification and is recommended.

X
N VY
A@P 4. The suggested revision of the third sentence of 158

(Report, p. 239) is highly recommended as a substitute for the tortured

present sentence.
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5. The suggestion that Section 151(f), insofar as it deals

with certificate recitals, should be moved into Section 158 is not
recommended.

6. The suggestion contained in paragraph 4 at page 240 of
{ K@} the Report that the word "stolen" be édded following the phrase "lost or
/ destroyed” in Sections 167 and 168(a) is recommended.
7. At page 241 of the Folk report, a proposed statute pro-
viding for the issuance of fractional shares and script is set forth.
Although we do not have any such statute at the present time, it has been
\Y* the general opinion in the Bar that the issuance of both fractional shares
6& and script are permitted. However, I beliave the suggested statute would

~§
' W be an accommodation to house counsel or officers of Delaware corporations

@L 50 and I recommend its inclusion in the statute.

8. At page 243, Professor Folk proposes a revision of the
law regarding unpaid subscriptions. The basic change is {0 increase the
lisbility of a subscriber to par stock from the amount of par to the full
consideration for the shares. This seems logical, but it can be accomplished
y simply removing the phrase "up the the par value thereof" from the

/—\_______b___.___

present Section 163. - The changes suggested at (b) and (¢) on



page 243 would deprive the corporation of its right to proceed against the

stock in the case of a bona fide transfer or pledge. There seems to be

no reason why this burden should not rest on the transferee or pledgee
@ rather than on the corporation. Adoption of (b) and {c) are not recommen-

ded.

9. The recommendations at 3. and 4. on page 244 of the
Report are that a statutory provision be inserted making subscriptions
irrevocable for six months and further providing that a subscription shall
\§© ot be enforceable unless in writing. 1 see no reason why these questions
éannot be handled by general law and recommend that the changes not be

made,

—~ 10. Professor Folk recommends (p. 246) that Section 170(b)
be amended to enlarge the definition of a "wasting asset" corporation. I
am aware that this has been a problem and recommend that the language of
the New York statute included in the last paragraph on page 246 be
inserted in the statute in place of the phrase "corporation engaged in the

exploitation of wasting assets”.

11. I believe that the provisions of Section 173 regarding
stock dividends are well understood by our Bar and I do not feel that any

@ / explanatory language of the type suggestied at page 247 is necessary.



b

12. Of the two sub-paragraphs suggested at the bottom
of page 248 of the Report, I do not feel that {b) is necessary since we
do have a joint tortfeasor law. The second suggestion, (¢}, giving
directors the right to reclaim from stockholders amounis paid out by
directors as a result of unlawful declarations of dividends, appears

meritorious and I recommend its adoption.



May 14, 1965

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITIEE

The Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire

Richard F. Corroon, Esquire

The Honorable Elisha C. Dukes

Clair John Killoran, Esquire

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esquire

Mrs. Margaret S. Storey

In accordance with the instructions of the Committee at
the April 20th meeting, I have redrafted a revision of Professor Folk's
suggestion for a postponed effective date for amendments to corporate

charters (p. 178). It is attached hereto.

Henry M. Canby

mk
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AMENDMENT

Amend Section 242 by changing the period at the end of
the eighth sentence to a semicolon and adding the following:
“provided, however, any amendment may, by its

terms, be made effective at any time within
thirty (30) days after the date of recording."



May 6, 1965

TO: ALL MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE

Re: Stockholder's Right of Inspection

As a result of the discussion at our meeting on May 4,
1965, I have prepared and there is enclosed herewith two additional
drafts of proposed Section 220 concerning a stockholder's right of
i nspection.

Draft No. 3 provides for an equitable owner of stock
as well as a legal or equitable owner of a voting trust certificate to
have a right of inspection. As we know, granting an equitable owner
of stock or a voting trust certificate holder (legal or equitable) a
right of inspection would introduce a new right in our law. Draft No. 4
would confine the right of inspection to stockholders of record or their
attorneys or other agents.

Despite the vigor with which I opposed the excision from
Draft No. 2 of the right of the equitable stockholder and voting trust
certificate holder to inspect, on reflection I would no longer persist
in my opposition and would recommend the adoption of Draft No. 4.
I reach this conclusion for three reasons:

1. The equitable holder could have his nominee who has
legal title authorize him or his attorney, etc., to make the demand and
inspection under the proposed Draft No. 4. :

2. The equitable stockholder has it within his power to
put his stock into his own name of record and thereafter comply with
Draft No. 4 in seeking inspection.

3. As a practical matter, the fact that an equitable
stockholder has never before had a right of inspection has not apparently
created such a problem as would warrant the interjection into our law

of this further right. ?W
W/f’ .

Irvifdg Morris
cc. The Honorable Collins J, Seitz

Charles S, Crompton, Jr., Esq. = .~
Charles F. Richag'ds,’ Jr.) Esc?.ﬁ‘.wf’
Walter K. Stapleton, Esq.




DRAFT NO. 3.

§220. Stockholder's Right of Inspection.

(a) As used in this section, a stockholder shall mean
(1) a stockholder of record; (2) an equitable owner of stock; (3) a

legal or equitable owner of a voting trust certificate.

(b) Any stockholder, in person or by attorney or other
agent, shall, upon written demand under oath stating the purpose
thereof, have the right during the usualhours forbusiness to inspect
for any proper purpose the corporation's stock ledger, list of stock-
holders, and its other books and records and to make copies or
extracts therefrom. A proper purpose shall mean a purpose reason-
ably related to such person's interest as a stockholder. Inthe case
of any equitable stockholder or equitable voting trust certificate

holder, there shall be set forth in the demand under oath such facts

as shall establish the status of such person as an equitable stockholder

or voting trust certificate holder and the demand under oath shall be
accompanied by such documents as would evidence such status, In
addition, in every instance where an attorney or other agent shall

. be the person who seeks the right to inspection, the demand under

oath shall be accompanied by a power of attorney or such other writing

which shall authorize the attorney or other agent to so act on behalf



A

of a stockholder as herein defined. The demand under oath shall be
directed to the corporation at its principal office in this State or at

its principal place of business.

(c) If the corporation, or an officer or agent thereof,
refuses to permit an inspection sought by a stockholder or attorney
or other agent acting for the stockholder pursuant to sub-section (b)
hereof or does not reply to the demand within five business days after
the demand has been made, the stockholder may apply to the Court
of Chancery for an order to compel such inspection. The/ Court of
Chancery is hereby vested with exclusive jurisdiction to determine
whether or not the person seeking inspection is entitled to the
inspection sought. The court may summarily order the corporation
to permit the stockholder to inspect the corporation's stock ledger,
list of stockholders, and its other books and records and to make
copies or extracts therefrom; provided, however, that the stock-
holder shall first establish (1) that he has complied with the
provisions of this statute respecting the form and manner of
making demand for inspection of such documents; and (2) that the
inspection he seeks is for a proper purpose. The court may, in its
discretion, prescribe any limitations or conditions with reference
to the inspection or award such other or further relief as the court

may deem just and proper. The court may upon such terms and



conditions as the court may prescribe order books, documents and
records, pertinent extracts therefrom, or duly authenticated copies
thereof, to be brought within this State and kept in such place in

this State and for such time and purposes as the order may prescribe.



DRAFT NO. 4.

§220, Stockholder's Right of Inspection.
(2) As used in this section, a stockholder shall mean

8 stockholder of record.

(b) Any stockholder, in person or by attorney or other
agent, shall, upon written demand under oath stating the purpose
thereof, have the right during the usual hours for business to inspect
for any proper purpose the corporation'’s stock ledger, list of stock-
holders, and its other books and records and to make copies or
extracts therefrom. A proper purpose shall mean a purpose reason-
ably related to such person's interest as a stockholder. In every
instance where an attorney or other agent shall be the person who
seeks the right to inspection, the demand under oath shall be
accompanied by a power of attorney or such other writing which shall
authorize the attorney or other agent to so act on behalf of the stock-
holder. The demand under oath shall be directed to the corporation

at its principal office in this State or at its principal place of business.

(c) If the corporation, or an officer or agent thereof,
refuses to permit an inspection sought by a stockholder or attorney

or other agent acting for the stockholder pursuant to sub-section (b)



hereof or does not reply to the demand within five business days after

the demand has been made, the stockholder may apply to the Court of
Chancery for an order to compel such inspection. The Court of Chancery
is hereby vested with exclusive jurisdiction to determine whether or

not the person seeking inspection is entitled to the inspection sought.

The court may summarily order the corporation to permit the stockholder
to inspect the corporation's stock ledger, list of stockholders, and its
other books and records and to make copies or extracts therefrom;
provided, however, that the stockholder shall first establish (1) that

he has complied with the provisions of this statute respecting the form
and manner of making demand for inspection of such documents; and

(2) that the inspection he seeks is for a proper purpose. The court

may, in its discretion, prescribe any limitations or conditions with
reference to the inspection or award such other or further relief as

the court may deem just and proper. The court may upon such terms
and conditions as the court may prescribe order books, documents

and records, pertinent extracts therefrom, or duly authenticated copies
thereof, to be brought within this State and kept in such place in this

State and for such time and purposes as the order may prescribe.



MEMORANDUM TO MEMBERS OF
THE DELAWARE CORPORATION
LAW REVISION COMMITTEE

April 27, 1965

RE: STOCKHOLDER'S RIGHT OF INSPECTION

There is enclosed herewith a verifax copy of
Chancellor Seitz' letter to me of April 22, 1965, containing his
comments on the proposed statute concerning inspection rights. In
making his comments, the Chancellor had before him Professor
Folk's report and recommended statute as well as my prior report
of April 19 and the proposed statute I had attached to it,

After considering the Chancellor's comments, I have
redrafted the proposed statute and I am enclosing herewith to each

of you a copy & the proposed draft which I have denominated

Draft No. 2.

Irving Mofris

cc. The Honorable Collins J. Seitz i
Charles S. Crompton, Jr.,Esq. )
Charles F. Richards, Jr., Esq.

Walter K. Stapleton, Esq.
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DRAFT NO, 2

§220. Stockholder's Right of Inspection.

(2) As used in this section, a stockholder shall mean
(1) a stockholder of record; (2) an equitable owner of stock; (3) a

legal or equitable owner of a voting trust certificate.

(b) Any stockholder, in person or by attorney or other
agent, shall, upon written demand under oath stating the purpose
thereof, have the right during the usual hours for business to inspect
in good faith for any proper purpose the corporation's books and
records of account, minutes of meetings of directors, committees
and stockholders, and record of stockholders, and to make copies or
extracts therefrom. A proper purpose shall mean a purpose reasonably .
related to such person's interest as a stockholder. In the case of
any equitable stockholder or equitable voting trust certificate holder,
there shall be set forth in the demand under oath such facts as shall
establish the status of such person as an equitable stockholder or
voting trust certificate holder and the demand under oath shall be
accompanied by such documents as would evidence such status., In
addition, in every instance where an attorney or other agent shall
be the person who seeks the right to inspection, the demand under

oath shall be accompanied by a power of attorney or such other writing



which shall authorize the attorney or other agent to so act on behalf
of a stockholder as herein defined. The demand under oath shall be

directed to the corporation at its principal place of business.

(c) If the corporation, or an officer or agent thereof,
refuses to permit an inspection sought by a stockholder or attorney
or other agent acting for the stockholder pursuant to sub-section (b)
hereof or does not reply to the demand within five business days
after the demand has been made, the stockholder may apply to the
Court of Chancery for an order to compel such inspection. The Court
of Chancery is hereby vested with exclusive jurisdiction to determine
whether or not the person seeking inspection is entitled to the
inspection sought. The court may, in its discretion, order the
corporation to permit the stockholder to inspect the corporation's
books and records of account, minutes of meetings of directors,
committees and stockholders, and record of stockholders and to
make copies or extracts therefrom; provided, however, that the
stockholder shall first establish (1) that he has complied with the
provisions of this statute respecting the form and manner of making
demand for inspection of such documents; (2) that the inspection he
seeks is for a proper purpose; and (3) that such inspection shall

be made in good faith., The court may, in its discretion, prescribe



any limitations or conditions with reference to the inspection or award
such other or further relief as the court may deem just and proper.
The court may upon such terms and conditions as the court may
prescribe order books, documents and records, pertinent extracts
therefrom, or duly authenticated copies thereof, to be brought within
this State and kept in such place in this State and for such time and
purposes as the order may prescribe. The Court of Chancery is
empowered to promulgate such rules as will expedite the procedure

in bringing before it the issues to be resolved in determining a

stockholder's right of inspection as authorized by this statute,



COURT OF CHANCERY
OF THE
STATE 6F DELAWARE

CorLrLing J. SmITZ
Count House
CramCELLOR April 22, 1965 WILMINGTON, DELAWARE

Irving Morris, Esquire
Cohen and Morris
Bank of Delaware Building

— Wilmington 1, Delaware

Dear Irving:

1 acknowledge your letter of April 20, enclosing material
concerning the proposed new statute of Stockholder Inspection
Rights.

Some of the matters discussed by Professor Folk and you

involve policy decisions and I do not feel that it is particularly

— appropriate for me to talk about them. For example, whether a

stockholder should be required to have been such for a period prior
to the demand or whether some percentage of stock ownership should
be required.

1 do not intend to get involved in the question as to
whether the inspection should not apply to equitable owners. Under
the present law, as administered in the Superior Court, an equitable
owner does not have standing. 1 do think that there is some slight

misunderstanding by Professor Folk on one aspect of this matter.



Irving Morrie, Esquire Page 2 April 22, 1965

Although he does not say so, he seems to assume that an equitable
owner could obtain inspection in Chancery. I am not sure that this
is the law. I believe that inspection in Chancery either has to
be incidental to a pending case in Chancery or in thé law court.-
Thus, although I could be wrong, I believe the granting of a

right to inspect to an equitable owner, apart from pending
litigation, would amount to the granting of a new right.

I do believe that as to any material a stockholder would
be called upon to supply the corporation, he should be required to
supply it in his initial demand. In this way the proceedings will
be expedited.

I don't know whether the statute should contain any
provision concerning the consequences of filing a false affidavit.

I think perhaps the statute should contain some language
making it clear that this type of case should be given expeditious
treatment. I believe the statute concerning elections does contain
some pertinent language.

I do think that you have pointed out the important dis-
tinction in burden between cases where a stockholders' list is
sought and cases where other records are sought. It does seem
to me that whatever decision is reached with respect to burden

should be spelled out in the statute. I say this because it may
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1rving Morris, Esquire Page 3 - April 22, 1965

have some importance in decisions by the parties concerning
discovery, etc.

As to the proposed statute, 1 have the following queries:

1. Paragraph (a)(4), I doubt that this is needed because
it really is not defining a stockholder. Anyway, this authority
is created by Paragraph (b).

2. Paragraph (b), do you think the five days needs any
refinement to make it clear that it means business days? 1Is a
failure to reply tantamount to a refusal? 1 suppose there is no
way to set up mechanics by which a refusal could be conveyed so
that the party need not go through the ritual of showing up
pursuant to the demand. In this connection a question arises as
to what office of the corporation he should go to in implementation
of his written demand.

1 suppose the words ''reasonable’ and ''proper’ constitute
different requirements. Have you thought about that?

You say that a proper purpose ''includes'' a purpose which

you go on to delineate. The use of the word '"includes' seems to

suggest that there could be other proper purposes. Was this intended?

' 1 am not certain you need the words "or any attorney or
\/ other

agent for such persons'. 1 say this because you use the



p———

Irving Morris, Esquire Page 4 April 22, 1965

language thereafter, “the status of such person’, and, of course,
you are not referring to the attorney or agent.
3. Pagragraph (¢}, in the findings by the court you appear

to include the reguirement that the court determine that the

inspection is for a specified reasonable proper purpose. 1 assume

that such a finding would be required before the court could
determine that the persom is entitled to imspection and so this
would seem to be a surplusage in this paragraph.

I appreciate your sending me the material and I hope that
these suggestions may be of some assistance. Certainly they are

only intended as thoughts and not directions.

Sincerely,
A, D
7 AL A7)
{/éVéégﬁiAf — e
Chancellor /
CJS/mb (

"
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MEMORANDUM TC MEMBERS OF THE
DELAWARE CORPORATION LAW
REVIION COMMITTEE

April 19, 1966

I am enclosing my comments on Professor Folk's
material concerning Stockholder Inspection Rights which appears at
pages 165-174 of his draft. Professor Folk recommends the adoption
of a new section to govern a shareholder's right of inspection.

Draft pp. 173-174. Our present statutes appear in 8 Del. C.

Sections 219-220.

Professor Folk's proposed statute would introduce
certain prior conditions to a stockholder's right of inspection which
do not presently exist under Delaware law: (1) The stockholder must
have been a stockholder of record for at least six months immediately
preceding his demand for inspection; (2) The stockholder or other
stockholders joining with him must own at least 5% of the outstanding
shares of any class of stock (ownership of at least 5% of the outstand-
ing shares would eliminate the time condition of six months); (3)
Inspection could be denied if the stockholder refuses to furnish an
affidavit that he does not seek the inspection for an improper
purpose and that he has not within five years sold or offered for sale

any list of shareholders; (4) Holders of voting trust certificates



would also be entitled to the right of inspection provided they satisfy
either the six months' requirement or their voting trust certificates

represent shares aggregating at least 5% of the outstanding shares.

If the right of inspection is to be recognized under
Delaware law (and I certainly think it should be), I see no reason why
an equitable stockholder and a legal or an equitable voting trust
certificate holder should not be entitled to the same right as a stock-
holder of record provided they accompanied their written demand
for inspection with an affidavit as to the facts of ownership, appending
to the affidavit such documents as would evidence equitable ownership,

e.g., a broker's statement, etc.

With reference to the duration of time and percentage
of ownership of stock which Professor Folk would make alternative
prerequisites to the right of inspection, I am not satisfied that
either is necessary. The key to inspection is that the inspection be
sought for a specified, reasonable and proper purpose. If a stock-
holder holding less than 5% of the stock meets the test so far as his
purpose is concerned, it should not make any difference that his
total holdings or those acting in concert with him are less than 5%.

Professor Folk notes with reference to the percentage requirement



that "it seemingly serves no useful purpose but normally appears

in the statutes," Folk Report, page 187. Similarly, I see no
reasonable objective served in requiring a stockholder to be é. stock-
_holder for six months before he is entitled to the right of inspection.
Unlike the bringing of a derivative action where the stockholder must
have been a stockholder at the time the wrong occurred, there is no
overall policy objective which seems to me to require a six month
holding. The stockholder who buys one day and the next day
receives an annual report which causes him concern as to the
activities of his corporation should not be required to wait a six
month period before he can secure an inspection of documents to

make a judgment as to whether or not wrongdoing has occurred.

Thus, as to proposed sub-section a of Professor Folk's
proposed statute (Folk Report, page 173), I would recommend that
we broaden the definition of stockholder but reject the holding period
and percentage of ownership requirement suggested by Professor

Folk.

Professor Folk is concerned with what he deems to be
an apparent conflict in Delaware cases which on the one hand
require the stockholder seeking mandamus to allege and prove

proper purpose and those cases on the other hand which require



the corporation to show an improper purpose as a defense to
mandamus. He attempts to resolve the problem as he sees it by
recommending that {n the first instance the stockholder make a
written demand stating the purpose of his inspection and, upon doing
80, by statute the stockholder would have "the right... to examine -
for any specified, reasonable and proper purpose, the corporation’s
books and records of account, etc." Folk Report, pages 165-168,
173. Professor Folk would give the corporation the right to refuse
inspection (Folk Report, page 174, sub-section ¢ of proposed étatute)
and if the stockholder sought judicial relief to compel the inspection,
the corporation would "have the burden of establishing that the purpose
for which inspection is sought is not a proper purpose." Folk

Report, page 174.

The problem which arises from the conflict in the
cases does not really exist since, I suggest, that there is no conflict

and the cases on their facts are consistent, The Nodana, Jessup &

Moore, and Miller-Wohl cases are all cases where books and

records were being sought. Our courts have been uniform so far
as I can find in holding that where a stockholder seeks inspection
of books and records the burden is upon him to prove his good faith

and proper purpose. The Sentry Safety and Insuranshares Corporation




cases are cases where the stockholder sought to examine merely the
list of stockholders and in those cases our courts have been equally
clear in placing the burden upon the corporation to show that the
stockholder is attempting to exercise the statutory right for a purpose
not connected with his interest as a stockholder or that his purpose

is otherwise improper or unlawful.

Once the factual distinction in the cases is noted, there

is no problem as to burden.

We might desire, however, at this time to consider
whether or not there should be any distinction between a stockholder
seeking books and records and a stockholder seeking a list of stock-
holders. I am inclined to the view that as a practical matter there
should not be any distinction and that in both instances a stockholder
should have the burden of demonstrating that he wants what he seeks
for a proper purpose. If we take this view, we should do so with
t he clear recognition that we are changing the law in theory and
placing upon a stockholder a burden which he has not had to shoulder

heretofore when he seeks merely a list of stockholders.

As a practical matter I do not think that placing upon a

stockholder any increased burden in theory when he seeks a list of



stockholders creates a problem since in the reported cases and in
th&uw instances with which I am familiar from my own practice, a
stockholder who seeks a list of stockholders always states his

purpose in seeking it which is generally his desire to communicate
with his fellow stockholders concerning a matter having to do with

the corporation. Thus, the stockholder assumes the burden anyway.

If we should decide to leave this area alone (1. e., do
nothing with reference to "burden" but let the reported cases speak
for themselves) I do not think that any harm results. If we do attempt
to revise our statute (I have attached hereto a proposed draft of a
statute), under no circumstances in my judgment should we adopt
Professor Folk's recommendation that the corporation have the burden
of establishing that the purpose for which inspection is sought is not
a proper purpose where a stockholder seeks books and records. See

Folk Report, page 174, sub-section d.

I think we make a serious error if we throw the burden
of proofupon the corporation especially where booké and records
are sought. After all, the directors of a Delaware corporation have
the responsibility of management and merely because a stockholder
might say that his examination is for a specified, reasonable and

proper purpose, his saying so does not make it so. It would seem



to me that the burden problem is not that serious a problem for us

to codify in perhaps an inflexible fashion the requirement of inspection
which may then have the effect of fettering the discretion of a court

in determining whether or not in a particular factual setting, inspection
should or should not be permitted. Accordingly, I would recommend
that we not adopt proposed sub-sections ¢ and d in the precise form

recommended by Professor Folk.

I would require a demand for books and records as
well as a list of stockholders to be made and I would require the
demand to be under oath which may have the effect of reducing the

number of demands for inspection.

With reference to Professor Folk's sub-section ¢
{page 174), by requiring that the demand be under oath and that it
include a statement of the purpose for which the inspection is
sought, the essence of his recommendation is included within the
suggested statute appended to this report. As to an affidavit re
non-sale of a list of stockholders, etc.. if the corporation shows
to the court’s satisfaction that the purpose of the stockholder is
to get a list for this purpose, the stockholder will not be successiul
and the matter will end; the key should be and is under our cases
and would be under the appended suggested statute that a proper

purpose exist.



What concerns me more in this particular area (i.e.,
right of'insmctionl is that there should exist a remedy which can be
pressed by a stockholder and expeditiously resolved bty a couft after
all interested parties have been heard or given the opportunity to be
heard.

To that end I would recommend that the demand by the
stockholder for books and records and/or a list of stockholders be
spelled out as Professor Folk recommends (sub-section b, page 173),
and that jurisdiction of the stockholder's action in the event the
corporation refuses inspection be vested in the Court of Chancery.

I would specifically delete the recommendation of Professor Folk

concerning the burden of proof in his proposed sub-section d,

page 174.

Since as I view it we would not have a duration of holding
or percentage requirement, Professor Folk's sub-section f, page 174,
is not necessary. Note that there is no sub-section e proposed by
Professor Folk.

I have attached hereto a proposed statute concerning
the right of inspection which incorporates what I think is viable
of Professor Folk's recommendations and the ideas I have heretofore
set forth.



In the statute I have suggested, you will note that I
have proposed i as a replacement to present Section 220 which
deals with the stock ledger, inspection and evidence. I would
reéo‘mmexid that the first sentence of present Section 220 be
changed slightly and added to present Section 218. I suggest the
revision of the sentence be as follows: "The original or duplicate
stock ledger shall be the only evidence as to who are the stockholders
entitled to examine the stock ledger or to vote in person or by

proxy at any election of directors, "

The second sentence of present Section 220 I suggest
be eliminated since I believe the fact is that few Delaware corpora-
tions whose principal place of business is outside of Delaware
comply with this statutory requirement. Since our courts would
have the power to compel production in Delaware if it found that
a stockholder was entitled to inspect the corporation's books and
records, etc., I do not see that any useful purpose is served by
retainifxg the requirement that a stock ledger by physically present

i

in Delaware at all times.




5830_. Stockholder's Right of Inspaction,

(a) AS used in this section, a stockholder shall mean
(1) & stockholder of record; (2) an equitable owner of stock; (3) a
leqﬂ or equitable owner of a voting trust certificate; (4) an attorney

or other agent of any of the foregoing persons.

(b) Any such stockholder, in person or by attorney or
other agent, shall, upon at least five days written demand under oath
stating the purpose thereof, have the right during official business
hours to examine for any specified, reasonable and proper purpose
the co;'poration's books and records of account, minutes of meetings
of stockholders, and record of stockholders, and to make copies or

extracts therefrom. A proper purpose includes a purpose reasonably
related to such person's interest as a stockholder. In the case of
any equitable stockholder or equitable voting trust certificate holder
or any attorney or other agent for such persons, there shall be set
forth in the affidavit such facts as shall establish the status of such
person as an equitable stockholder or voting trust certificate holder
and shall be accompanied by such documents as would evidence
the status. In every instance where an attorney or other agent shall
be the person who seeks t'he right to inspection, the demand shall be
accompanied by a power of attorney or such other writing which shall



authorize the attorney or other agent to so act on behalf of the stock-
holder as herein defined. |

(c) I the corporation, or an officer or agent thereof,
refuses to permit an inspection sought by a stockholder pursuant to
sub-section (b) hereof, the stockholder may apply to the Cburt of
Chancery for an order to compel such inspection. The Court of
Chancery is hereby vested with jurisdiction to determine whether
the person seeking inspection is entitled to the inspection sought,
including whether or not the inspection is for a specmed, reasonable
and proper purpose. The court may prescribe any limitations or
conditions or award other or further relief, which to the court
may seem just and proper. The court may upon such terms and
conditions as the court may prescribe order books, documents and

records, pertinent extracts therefrom, or duly authenticated copies
thereof, to be brought within this State and kept in such place in
this State and for such time and purposes as the order may prescribe.
The Court of Chancery is empowered to promulgate such rules as
will expedite the procedure in bringing before it the issues to be
regolved in determining a stockholder's right of inspection as
authorized by this statute.
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April 19, 1965

MEMORANDUM TO: Members of The Corporation Law Revision
' Committee

FROM: S. Samuel Arsht

Re: Folk Report, pages 36 ©o 49
Subchapter II. Corporate Powers
(88 %21 o 126 of the Corporation
Low

I. Folk Report, pages 36 and 37, deals with § 121
of the Corporation Law, which 1s as follows:

"§ 121. QGeneral powers

In addition %o the powers enumerated

in section 122 of this title, every corpo-
ration, its officers, directors and stock-
holders, shall possess and exercise all
the powers and privileges contalned in this
chapter, and the powers expressly given in
its charter or in its certificate under
which it was incorporated, so far as the
same aire necessary or convenlent to the

Va attalnment of the objects set forth in such
charter or certificate of incorporation.
Every corporation shall be governed by the
provisions and be subject to the restrlctlions
and liabilities contained in this chapter,
80 far as the same are appropriste to and
not inconsistent with its charter or the
act under which the corporation was formed.
Ho corporation shall possess or exercise any
other corporate powers, except such lncidental
powers as are necessgsary to the exercise of the
power sSo given,”

Folk generally aspproves § 121, points out three

flaws or ambiguities, and suggests 1t be restated as follows:



%8 121. Ceneral Powers

{(2) In addition to the powers
enumerated in Section 122 of this title,
every corporvsgtion, its officers, di-
rectors, and stockholders shall possess
and may exercise all the powers and
privileges granted by this chapter cr&w@
any other law é%?‘by the certificate or
incorporation, together with any
powers incidental thereto, so far asg such
powers and privileges are necessary or
convenient to the attainment of the ob-
Jects or purposes set forth in its cer-
tificate of incorporation.

{b) Every corporation shall be
governed by the provisions and be subject
to the resirictions and liablillties con=-
tained in this chapter, unless otherwise
provided by its certificate of incorpo-
ratlon o the extent permitted by this
chapter,”
I agree that Folk's vestatement of § 121 is a

desirable improvement and I recommend its approval.

i1, Folk report, pages 38 to 43, deals with § 122
of the Corporation Law.

Pages 38 and 39 deal with the 10 sp@gific DoOWers

It would be useiul %o eollect together various terms
Por general definibtion in a section at the beglinning of
the chapter. For exsmple, “"certificate of incorporation”
could be defined to inelude, both the original and an
amended certificate, besides the ordinary certificate, or
charter, or special legislative act conferring a charter
or granting powers. From time to time, footnotes will re-
fer to terms which could be given a general definition.
See Model Act Section 2; N.¥.Bus.Corp.law § 102.
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now enumerated in § 122; pages 40 to 43 deal with 7
specific powers not now emumerated in § 122, bub suggested
by PFolk as additions.

Polk generally approves § 122 but suggests minor
modifications in clauses (2), (4), (6), (8), and (9). I
gee no objection to these modifications and recommend thelr
approval.

Clause {10), Indemnification of Directors, is
dealt with in another section of the Folk report,

The seven additional specific powers suggested by
Folk at pages U0 to 43 of his report are as follows:

{a) Wartine or Emergency Business

(b) Contracts, Guaranties, Borrowing, etc.

{c) Investing Punds

{(d) Power to be Incorporator or Promoter

{(e) Power to be Partner

(£} Compensation

(g} Power to Insure Directors, Officers,
Employees and Stockholders

While no one would seriously doubt the existing
power of a Delaware corporatlion to do the things authorized
by these seven provisions, they appear in the Model Act

and in other corporation statutes, and thelr inclusion in
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the Delaware atatute mey give 1t an appearance ofl
modernity, liberality, or permissiveness that may add
to its appeal. I see no objectlion ©o the suggested powers,

but I cannot say they are necessary additions.

Ir1, Polk report, pages 44 and 45, deals with § 123
of' the Corporatlion Law, "Powers vespecting securities of
other corporations", which is as follows:

%§ 123, Powers respecting securities of
other corporations

Any corporation organized under the laws
of this State, whether created by this chapter,
special act of the Leglsiabture or general law,
nay guarantee, purchase, hold, sell, assign,
transfer, mortgage, pledge or otherwise dis-
pose of, the shares of Ghe capltal stock of,
or any bonds, secuprities or evidence of in-
debtedness created by any other corporation
of this State or any other state, country,
nation or govermment, and while owner of such
sbock may exerclse all the rights, powers and
privileges of ownership ineluding the zright
to vote thereon.”

Folk suggests that § 123 be revised (expanded‘
and clarified) as follows:

¥§ 123. Powers respecting securities not
issued by the corporation

Any corpbﬁaﬁion organized under the laws
of this State, whether created by this chapter
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or by special act of the legislature orx
general law,../ may guarantee,.../ purchase,
take, receive, subscribe for or otherwise
acgquire; own, hold, use or otherwise employ;
sell. lease, exchange, transfer, or otherwise
dispose of; mortzage, lend, pledge or other-
wise deal in and with, bonds and other obli-
gations of, or shares or other securltles or
interest in, or issued by, any other domestic
opr forelgn corporations, partnershlp, associ-
ations, or individuals, or by any government
or ageney or instrumentality thereof., A
corporation while owner of any such securities
may exercise all the rights, powers and privi-
leges of ownership, ineluding the right to
vote thereon..-

I approve Folk's revision of § 123.

IV, ~ Folk report, page 45A;, suggests the following

sentence be added at the end of § 102:

7@h@ use or <he verm “corporation” or "domestic corpo-
ration,” defined to include a Delaware corporation however
created, would simplify this and other sections, by elimi-
nating lengthy and repetitlous language.

./ If a specific power of guaranty is inserted in Section
122, 28 suggested on p. s 1% could be deleted from Section
123,

N.Y¥.Bus,Corp. Law § gﬁaia)ié) stotes the power somewhat
more generally: "To purchase . . . bonds and other obligations,
shares or other securities or interests, issued by cthers,
whether engaged in simllar or different business, govern-
mental, or other activiciese ¥,.¥,.Bus.Corp.law § 102(a) (1)
defines "bonds" to include "aecured and unsecured bonds,
debentures, and notes."”
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T shall not be necessary to set forth
in the certificate of incorporation any
of the powers enumerated in ﬁhis Title.”
I concur, This was suggested by a letter re-

ceived from an out-of-state lawyer and is in the Model

. Act and N, ¥, law.

V. Folk report, page 46, deals with § 124, Creditor
& Stockholder Readjustments; § 125, Conferring Academic
Degrees; and § 126, Banking Powers,

I cencur in each of Folk's recommendations re-~

aspecting these three sections.

VI, Polk report, pages 47 to 49, deals with the ultra
vires doctrine. Folk suggests that a new section, to be

designated § 127, be added to our statute., It is set forth
on pages U7 to 49 of his report. I conecur, but invite dis-

cussion.

S, Samuel Arsht



§
|

April 19, 1965
MEMORANDUM TO: Members of the Corporation Law Revision
Commitctee
FROM: S, Samuel Arsht

Re: Folk Report, pages 8 and 9
{§ 105 of the Corporation Law)

§ 105 of the Corporation Law now provides:

"§ 105. Certificate of incorvoration: evi

A copy of a certificate of incorporation
or a composite certificate of incorporation
certified by the Secretary of State, accom-
panied by the certificate of the recorder of
the county wherein the same is recorded under
his hand and the seal of his office, stating
that it has been recorded, the record of the
same in the office of the recorder aforesald,
or a copy of the record duly certified by
the recorder aforesald, shall be evidence in
all courts of law and equity in this State."

Prof. Folk suggests § 105 be revised as follows:

"Unless otherwise provided in this
Chapter, 2ll coples of instruments re-
lating to a domestic or forelgn corporation,
which have been filed in the office of the
Secretary of State as required by any pro-
vision of this Chapter shall, when certified
by him, be received in all ccurts, public
offices, and officlal bodles as prima facie
evidence of

{a) due execution, acknowledgment, and
filing of the instrument;

{(v) observance and performance of all acts and
conditions necessary to have been observed and
performed; and of

(¢) any other facts required or permitted
by law to be stated in the instrument.'
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I suggeat Folk's draft be revised as follows:

"§ 105. Certificate of incorporabtion and
other certificates ag evidence

& copy of a certificate of incorporation,
or a composite certificate of incorporation,
or of any other certificate which has been
filed in the office of the Secretary of State
as reqgulired by any provision of this CGhaptert
shall, when duly certified by the Secretary
of Stabte and accompanied by the certificate
of the recorder of the county in which it has
been recorded under his hand and the seal of
hisg office stating the fact and record of its
vecording in his office, be received in all
courts, public offices, and official bodies
a8 prima facie evidence of

L\

(a) due execution, acknowledgment,
filing and recording of the instrument:

{v) observance and performance of all
acts and conditlions necesgary to have been
obgerved and performed precedent to the ine-
sgtrument becoming effective; and of

{e} any other facts required or permitted
by law to be stated in the instrument.

Comments:

I agree generally wlth Prof. Folk‘é comments
ragarding § 105.

His introductory clause (“Unless other-
wise provided in this Chapter®) gives priority to his
suggesved revision of present § 106 {(erroneously stated
"105") discussed at pages 21 and 22 of his report by which

due filing of the certificate of incorporation (withoub
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recording) would be conclusive (not merely prima facie)

evidence of performance af‘all conditions for 1ncorporaﬁibns
I am not sure whether our commitiee considered § 106 in the
context in which it is here relevant, but if we did, I think
we declded to retain recording as a condition precedent to
commencement of corporate existence. If that was our de-
cision, Prof. Folk's introductory clause should be deleted,
Prof. PFolkis drafv deletes § 105's present require-
ment of a recorder's certificate for .an instrument to be ad-
missiblg 28 evidence. :Ee ﬁuggesté such deletion even ifl

recording 18 continued because, he says, the evidentiary

effect of filed instruments should depend only on filing with -

the Secretary of State. However, I question this if the in-
strument i8 %o be prims facie evidence of all that Polk's

draft proposes (see his clause (b)).

S, Samuel Arsht




MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION :
LAW REVISION COMMITTEE March 30i 1965

i

S. Samuel Arsht, Esq.

Henry M. Canby, Esq. ,
Richard F. Corrcon, Esq. - ..
Clair J. Killoran, Esq.
Irving Morris, Esq.

David H. Jackman

Alfred Jervis

Hon. Elisha C. Dukes

Mrs. Margaret S. Storey

This report supplements my report of September 16 dealing
with Seecs. 211-230, Meetings, Elections, etc., Folk report pp. 110-155.
I seem to have overloocked the discussion under headings 'L to Q, pp.
145-152, My comments follow.

‘ I.. Inspectors or Judges of Election. Report, pp. 145-150.
Folk points out t%?t although several states require inspectoxrs for
all meetings, Delaware requires them only for charter amendments
(Sec. 242 d) and for dissolution (Sec. 275). A statute making
an inspection report prima facie evidence he thinks undesirable, and
recommends against it. I ‘agree. '

He suggests that the provisions for judges in the two
sections referred to be eliminated. I doubt the importance of this,

M. Voting Rights of Bondholders. Secc. 221, Report pp.
149-150. Folk recommends no change except to insert after the word
“debentures" in the fifth line of the section the phrase ‘'or other
obligations”. This seems desirable. " If made, the same insert should
be made in the eleventh line after the word "debentures", and the

o

phrase "such bondlivlders or debenture holderd' in the twelfth and
thirteenth lines should read: "such holders of bonds, debentures,.or
other obligatioms". . e e S

:)‘



N. Review of Elections. Secs. 225 and 227. Repoxt, pp.
150-151. Folk recommends no change, and I agree.

A provision that the corporation or a director might file
the petition raises procedural and other questicns. I do not think it
desirable. g

0. Court-ordered Election to Fill Vacancies. Sec. 223,

Report, p. 151. ‘

No change suggested.

P. Stockholder Action without meetinz. Sec. 228, Report,
p. 151. The only chznge recommended is to broaden the language of
the second sentence to include all other instances of majority written
ccnsent in addition to that in Sec. 271 (sale of assets). ‘

Are there any other instances?

Also, may the certificate provide for written consent in
lieu of a meeting if the statute requires a meeting? Presumably the
suggested amendment was not intended to do-this, since the language
~~ is - "not inconsistent with this chapter [title?]".

Is there any need for the amendment?

Q. Comment unnecessary.

) ,‘ C.'A.S.\
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February 18, 1965

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE

v The Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire
Richard F. Corroon, Esquire
The Honorable Elisha C. Dukes
Mr. David H. Jackman
Mr. Alfred Jervis
Clair J. Killoran, Esquire
Irving Morris, Esquire
Mrs. Margaret S. Storey

My comments on Professor Folk's report relating to

charter amendment procedure are attached.

Henry M. Canby



Amendment Procedure
Pages 175~182 of the Report

1. Assuming we adopt the uniform execution~
acknowledgment=filing procedure, I approve the proposed change in
Section 241 appearing on page 175 of the Report. This is simply a
matter of form.

2. Professor Folk suggests (at page 175) that we may
be interested in adopting the procedure of some of the newer laws and
elaborate the listing of the types of certificate amendments. .1 see no ,'
point in this. I note that the New York statute is cluttered up with M—@
fourteen different categories of which seven merely refer to the power %
to amend the charter so as to change the various rights, par values,
numbers, etc. of outstanding shares. I think our statute is preferable.

3. Professor Folk recommends, at page 176, that if we

)58/ /

adopt the recommended provision on notice of meetings and record *7/7// c{% ol M w Aoy e

N

date, a cross reference to these provisions be made in Section 242(d)
(1). I agree with this, provided we adopt the notice of meeting and

record date provisions, a subject which we have not yet considered. . % {//—

The same situation exists to the recommendation on page 176 in para-
graph 2(c). If we do adopt the general provision on requtred vote, then

a cross reference should be made as mdicated. Otherwlse, it !s not M

" RO

necesgsary to do anything.

Y
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4. 1 recommend the adoption of the class vote provi- W&

sion appearing at page 177 of the Folk Report.

In addition, I recommend a further change in the
provisions of Section 242(d)(1). The language of the 9th sentence in
that Section refers to "preferences, special rights or powers given to
any one or more classes of stock" and then provides that any amend-
ment which would affect "such"” class adversely or would increase the
authorized stock of "such" class shall be entitled to be submitted to
the class for approval. The question has arisen as to whether this
applies to an increase in the amount of common stock. Since the
phrase "such class or classes of stock" appears to refer back to those
classes with preferences, etc., and thus excludes the common, it
would seem that the answer would be no, but I am aware of one
occasion in which corporations have felt it wise to have a class vote
of the common when the common is to be ﬁcreased. This will not be
a problem in many cases, but it has occurred. The following language
is recommended in substitution of the present languagé of sgtm 9:

i

"If any proposed amendment would alter or
change the preferences, special rights or

powers given to any one or more classes of

stock by the certificate of incorporation . . .

or would increase or decrease the/number of —
authiorized shareg of any class or classes of
stock having such preferences, special rights

or powers, or would increage or decrease the

par value thereof, . . . ."

%t;;aj.,ﬁ» sz@&aﬁ”é/&lk&j’@"%e




$. The suggestion contained in paragraph (e) on page

l

i

177 is recommended if the uniform execution, etc. provt'slons are ju
adopted. °

6. The recommendation in paragraph (3) on page 178 r‘L
that the effective date of an amendment may be set i recommended p Wr'

as providing additional flexibility of the type which we have already %’j{ M’/
provided in the case of merger. The other suggestion as to effective

date of amendment, that it become effective on filing and not on '
recording, brings up again the whole aubject’ of whether or not we can ol s 2 m&jﬁ
do away with recording. Ibellieve the present answer is in the W _
negative.

7. Professor Folk's proposal as to a Restated Certi- M

ficate of Incorporation, which appears on pages 79 and 180. appears
(u

/

to fill one void in the present statute (Section 104) in that it wm\/l
supers.ede the original certificate as amended, thus doing away with
a problem which presently exists since other states will not accept a
restated certificate in ﬁeu of the original certificate and the amend=~

ments. However, the power of an individual to procure a restated

certificate from the Secretary of State, presently contained in Section W ,

104, should not be done away with. In many casgses, a stockholder or

other interested individual may wish a composite charter, although \

the corporation may never have restated the certificate. Accordingly, 1
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I recommend that the first two sentences of Section 104 be retained
as Section (e) of the proposed new statute, as follows:

“(e) The Secretary of State shall prepare
and fumish upon request therefor a certified
composite certificate of incorporation which shall
contain only such provisions as are in effect at
the time of certification by reason of the certifi~
cates and agreements referred to in subsection
(c) of section 102 of this title. The Secretary of
State shall make in each case such reasonable
charge therefor as he deems proper.*



November 23, 1964

A}

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITIEE

/The Honorable Clarence A. Southerland
S. Samuel Arsht, Esquire
Richard F. Corroon, Esquire
The Honorable Elisha C. Dukes
Daniel L. Herrmann, Esquire
Mr. David H. Jackman
Mr. Alfred Jervis
Irving Morris, Esquire
Mrs. Margaret S. Storey

My comments on Professor Folk's report relating to

incorporation procedure in general are attached. ‘

Henry M. Canby



Incorporation Procedure in General
Pages 11-2] of the Report

Most of the suggestions made by Professor Folk are
directed toward simplification of incorporation and as such seem to me
to fall within the purpose of our Committee, that is, to seek out and |
rectify or eliminate those procedures which are ungiuly complex or
which are simply unnecessary.

The first change suggested by Professor Folk is to
eliminate tﬁe requirement that there must be three incorporators. This
suggestion has already been adopted in a number of other states,

{)/i/ l appears to me eminently practical, and, in my opinion, should be
} adopted. The other change suggested in Section 101 involves a more

exact definition of the term "person" so as to make it plain that a

corporation may be the incorporator. I believe the proposed new

P language as set forth on page 13 should be used in toto. \

<

Professor Folk suggests the retention of the language of
Section 102 (3) (1), with the exception of an addition to protect the
names of foreign corporations doing business in Delaware as well as
names reserved. It is my understandir\:g that the Secretary of State
will, at the present time, make a thirty-day reservation. This matter

is handled at page 23 of the Report. An exception in the statute for

reserved names and for names of qualified foreign corporations appears
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to be a reasonable and desirable change in the existing law. Mention ﬁ{i”
is made of the possibility of extending the statutory protection to

! revent a corporation from using terminology falsely suggesting that it

P

<

. I is engaged in certain lines of business. I do not favor such a change
é}\ since I believe it would create numerous semantic proble;ns and I also
believe that the present law does not create any hardship.

The suggested change m sub-section (a)(2) is dependent
upon the adoption of the uniform provisions for execution and acknow=-
ledgment and filing of inst;uments. ;f Vthi.ét gection is not adopted, 1
would advise that (2) remain unchanged. |

No change is recommended in (a)(3).

The report recommends. the elimination of the $1,000.,00
minimum capital provision from Section 102(a)(4). I have always - 5\/

S{ﬁ/ - considered this provision useless and agree with Professor Folk that
lé : since it serves no purpose it should be eliminated.
The elimination of (a)(5) is recommended, contingent
upon the adoption of the uniform execution provision. If the execution
provision is favored, I agree with Professor Folk. If not, (a)(s)v shéuld
remain as is. l | |
The change suggested in (a)(6) is minor, but in the J?/\A m

interest of not making changes merely for the purpose of switching words



around, I recommend that the wording of this section remain as is.

Professor Folk recommends the removal from the Corpo-
ration Law of (a)(7}, the provision negating shareholder liability.on the W 7
ground that it serves no puipose. Although it may serve no purpose ﬁ%f p
legally, I believe it should be retained for whatever satisfaction it may
give the less sophisticated practitioner.

The changes suggested by Professor Folk in the various
sub=-gections of Section (b) are minor and, in the interest of retaining 9 C

rather than revamping unless some purpose is served, I suggest that

sub-sections (1), (2), and (3) remain as they are at the present time.

Professor Folk suggests that (b)(4) be amended to Q‘Zf\// L

clarify the necessity of providing in the charter that other than a majority
vote is required for director action under certain circumstances. This

would appear to be a desirable change.



November 13, 1964

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE '

the Honorable Clarence A. SOuthetland‘//
S, Samuel Arsht, Esquire

Henry M. Canby, Esquire

The Honorable Elisha C. Dukes

Daniel L. Herrmann, Esquire

Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esquire

Mrs. Margaret S. Storey

My comments on Professor Folk's report insofar as
it relates to indemnification of directors and officers are

attached.

R. F. Corroon
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Indemnification of 0Officers and Directors
Pages 76 through 96 of the Report

I heartily agree with Professor Folk and Chancellor
Seitz that Section 122(10) needs clarification, and, for the
most part, I agree with the comments and suggestions in
Professor Folk's report., Since I am not entirely satisfied
with Professor Folk's draft of an indemnification statute,
however, I have redrafted it and a copy of the redraft is
attached. My comments on the redraft will point up the
differences between Professor Folk and me:

1. 1In subparagraph (a) of his draft, Professor Folk
provides that it shall apply to any person "who is threatened
to be made a party" to any action, etc. If this is a worthwhile
provision, I see no reason why it should not also be made
applicable to persons who are threatened to be made parties
in derivative suits and I have so provided in subparagraph (b)

of my draft. See Mooney v. Willys-Overland Motors, Inc., 106

F. Supp. 253. Nevertheless, a question is raised as to whether
a person who is, in effect, standing at the sidelines should

receive the same rights of indemmification as one who is actually

in court.




2, In his subparagraph (a), Professor Folk provides
that in all cases the person shall have been acting in good
faith for a purpose which he reasonably believed to be in the
best interests of the corpération, but he does not explain who
shall make such determination. I have attempted to take cave
of this in my redraft. |

3. Aléo in hig subparagraph (a), Professor Folk
apparently would provide that even where a person‘has not paid
any judgments, fines or amounts in settlement but has incurred
legal expenses, he still must have acted in good faith for a
purpose which he believed to be in the best interests of the
corporation. I am not sure whether his subparagraph (c) is
to the contrary; but, in any evant; 1 believe that in.such case
there is no need for a showing of good faith and I have attempted
so to provide in my redraft.

4. Subparagraph (b)(2) of Professor Folk's draft
and his discussion of the problem covered thereby raise difficult
questions. However, subparagraph (b)(Z); as drawn, is stricter
than the present statute, at least as it has been consistently
interpreted by competent lawyers in practice. Accordingly, I (7

v

recommend that subparagraph (b)(2) be deleted. The necessity
du\(, ‘?,(yﬂ/a
Lo o

ALY
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of obtaining court approvai of settlement of derivative actions
should afford sufficient protection. In the Chrysler suit,
Chancellor Seitz required the corporation to state for the
record at the hearing the amount of counsel fees incurred om
behalf of the individual directors which would be paid by
Chrysler under its indemnification by-law. To my knowledge,
this is the only case in which this(happened, but perhaps the
practice should be adopted regularly.

5. I do not favor Professor Folk's subparagraph (d).
Except to the extent provided by subparagraph (c), I believe
the right to indemmification should be left to the digectora
and shareholders.

6. My draft does not contain a separate subparagraph
such as (e) of Professor Folk's draft; but instead I have
attempted to incorporate the substance of that subparagraph

in subparagraphs (a) and (b) of my draft.
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(a) A corporation shall have power to indemnify any
person who is a party or is threatened to be made a party to
any action, suit or proceeding, whether civil, criminal, admi-
nistrative or investigative (other than an action by or in the
right of the corporation) by reason of the fact that he, his
testator or intestate is or was a director, officer or employee
of the corporation, or is or was serving at the reéuest of the
corporatién as a director, officer or employee of another
corporacion, against expenses (including attorreys' fees),
judgments; fines and amounts pald in settlement actually and
reasonably incurred by him in commection with suﬁh action, suit
or proceeding; provided that there shall be no indemnification
fox judgments, fines and amounts paid in settlement or expenses,

v s

1nc1uding legal fees, incurred in conmnection therewith,/unless

. counsel selected by the corporation shall determine t/the

director, officer or employee acted in good faith for a purpose
which he reasonably believed to be in the best interests of
the corporation. The terminétion of any criminal, civil or

administrative action by judgment, oxder, éettlement, convic~

gion or upon a plea of nolo contendere or its equivalent, shall

not, of itself, create a presumption that the director or

(; majority-of- the“d131neerested~dtrectors*of~themccrporatinﬁ,oz, ﬂf/f

?in the absence of any disinterested directors, independ legal /4

/7



officer did not act in good faith for a purpose which he reason-
ably believed to be in the best interests of the corporation.

(b) A corporation shall have power to indemnify any, ..
person who is a party or 1s threatened to be made a party to.
any action or suit by or in the rigﬁt of the corporation to
procure a judgment in its favor by reason of the fact that he,
his testator or intestate is or was a director, officer or em-~
ployee of the corporation, or is or was serving at the request )
of the corporation as a director, officer or employee of another -

g M ~

corporation, against expenses (including attorneys fees) - ‘ g
actually and reasonably incurred by him in conneétion(wi /\suqh . j

action or suit, except that no indemnification shall be made

inranz~ease—in—reiattun~t9~any claim, issue ox mgtter as to.

which such person shall have been adjudged to be liable fbr

ﬁegligence ot misconduct in the pexformance of duty to ﬁhe
coxporation, unless and only to the extent thac'ghe Court of
Chancery shall determine in the pending suit or upon applica-
tion that, despite the adjudiéation of liability but in view
of all the circumstances of the case; such person is fairly
and reasonably entitled to indemnity for such expenses as the

Court of Chancery shall deem proper. N



(¢) A dirgctor, officer or employee who has been
wholly successful on the merits or otherwise in defense of
any action, suit or proceeding or in defense of any claim,
issue or matter therein shall be entitled to indemnification{

as provided by subsections (a) and (b) of this section,

I



MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE \ November 4, 1964

S. Samuel Arsht, Esq.
Henxy M. Canby, Esq.
Richard F. Corroon, Esq.
Hon. Elisha C. Dukes
Daniel L. Herrmann, Esq.
Mr. David H. Jackman
Mr. Alfred Jexvis
Irving Morris, Esq.

Mrs. Margaret S. Storey

I refer to the latest installment of Professor
Folk's suggestions on the corporation law.

I have drafted a series of comments on the topics
covered by h 1 'm.' and enclose a copy herewith,

(%

C.A.S.
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Subchapter VI - Secs. 181-202.
Transfer of Stock

No change recommended.

Note is made of the effect of the Uniform Commercial Code, if
adopted; and the possible need for more amendments to the corpor-
ation law. It seems to me premature to discuss this now.

Subchapter XIII -~ Secs. 321-332,
Suits vs. Corporations, Stockholders, Directors, etc.

No change recommended.

Subchapter XIV - Secs. 341-353
Foreign Corporations

6 changes considered (not necessarily recommended). ¢

1. Limitation of power to avoid favoring foreign ————=
over domestic corporations. P. 281 I question QE?
the need for this. I have never heard any com-
plaints of this sort against foreign corporations.

2. Statement of purpose of Delaware business. Same ' /ﬁ; %
comment. P. 281, ’

3. Exemptions from qualifications. Pp. 282-283.
This suggestion concerns a statute :  spelling

out the things that a foreign corporation may
do without "doing business® in the State. ‘;Z>/if;

This is frequently a close and vexing
question. I seriously doubt the wisdom of such
a statute. Surely no statute 18 needed for the
four exemptions under (a). As for (b), it
attempts to lay down a rule of thumb which might
be undesirable in special cases.

Pp. 282-3(c), as Professor Folk indicates,
is also unnecessary.

4. Injunction against unqualified corporation. Pp.283-4.
This might be useful in some cases. 1 see no

> BN



objection to it.

3. Barring suit by unqualified corporation. P. 284
- I am under the impression that this is now the
law; but perhaps a statute would be helpful.

P. 285 - (5) Statute defining foreign cor-
poration. This would make it clear that "foreign"
includes "alien", i.e., a corporation of a for-
eign country. This is probably desirable. The
suggested definition (p. 285) is very simple.

- 6. Procedure for reinstatement of foreign corporation.
‘ Pp. 285-6. A statute spelling out procedure is
suggested. This seems to be desirable, except
that I do not see the purpose of limiting the time
of the application to one year from the date of the
termination notice.

Bearer Shares., New. Pp. 282-293,

I think this is undesirable. I am under the impression
that the prevalence of these shares in Europe reflects the
desire of the holders to evade income taxes. They can prob-
ably be issued now through the mechanfcs adopted by the Franco
Wyoming Co., a Delaware eorporntion. See Aldredge vs. Franco
Hyontng. 26 n.l. ch. 126, 145-151 A o
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MEMORANDUM TO MEMEERS OF THE DELAWARE CCORPORATION -
LEW REVISION comxm v ~ October 1, 1964

i

- The Honorable C. A. Southerland, Ghairman
S. Samuel Arsht, Esquire " N
Henry M. Canby, Esquire 2 ’ N
Richard F. Corroon, Esquire s ‘
The Honorable Elisha C. Dukes \
Daniel L. Herrmann, Esquire
Mr. David H. Jackman
Mr. Alfred Jervis
Mrs. Margaret 8. Storey

I am enclbsing'herewith my comments on Professor
Folk’s material concerning Shareholder Derivative Suits which
appears ‘at pages 97 through 109 of his draft.

Preliminarily, I set forth sgmewpersonal views which
should be made known to the other members of the Committee in

‘order to put my comments in proper perspective:

l. As an overall poliocy concerning all recommenda-
tions which may be made as a result of this survey, I believe
t+hat we should not make any changes in our corporate law unless
each change satisfies two objectives which I believe are implicit
in our assignment:s (a) the change will be helpful in solidify-
ing Delaware’s. position as a "good” State in which to incorpo&ate,
thus promoting Delaware’s reputatian.as the. first State to: be
conside:red by' ﬂwsa who ctm’:emplaté fnming i cgrpczration;

3
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(b) the change will not adversely affect the reputation which
our State now justifiably enjoys in having a body of corporate
law enacted by the General Assembly and interpreted by our
Courts which 1s sound and which has enabled Delaware corporations

and their adyisors to act in corporate matters with a substantial

degree of certainty as to our law. Thus, I would reject sug-
gestions for statutory changes which would merely attempt to
codify decisions of our Courts since such changes, although they
may well have the advantage of “neatness”, would not necessarily
meet either of the objectives which I have stated; at the same
time, such codifications might not only work mischief and
necessitate litigation to clarify the codifications, but as a
practical matter, as Chief Justice Southerland has pointed out,
might arouse criticism and irritation needlessly.

2. With reference to the subject matter of Share-
holder Derivative Suits, as many of the members of the Committee
are aware, I have represented and do presently represent many
stockholders who haye initiated such litigation. In short, I
have an ”interést’; sQ to speak, in the maintenance of our .
present law in this field. Having disclosed that which probably
was not in need ¢f disclosure, I hasten to add that I am
thorﬁughly‘and:éntirélyf¢0nrindéd¢quit¢'apart from my *interest™
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that the stockholder’s derivative action is the only practical,
efficacious tool which has been developed in our system to curb
excesses in corporate ménagement. The legislation enacted by
the Congress in the field‘of securities regulation (including
the 1964 amendments) does not lend itself readily to the
recovery of damages which may have been sustained by Delaware
corporations and their stockholders as a result of ﬁrongdoing
by those in a fiduclary capacity. Derivative litigation, in-
cluding settlements, has had a beneficial effec¢t in redressing
corporate wrongs; moreover, the existence of a practical method
to bring alleged wrongdoérs to account serves to keep somewhat
in check those who would otherwise be ummindful of their
fiduciary responsibilities. Finally, I suggest that absent

the mechanism of derivative litigation, there would quickly
arise a demand for governmental regulation (most probably at
the Federal level) which would, in my judgment, be far less

welcome to corporations and their management.

I prodeedhnow to the specifics of Professor Folk’s
suggestions.

1. Professor Folk believes that stockholder suits
are desirable and should not be.discouraged. Report, p. 97.
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In his judgment the existing Delaware contrpls are adequate to
bar abuse of derivative actions. :Report, p. 97. I concur in
both of these views. |

2. Professor Folk suggests that the rule annocunced
in Rosenthal v. Burry Biscuit Corp., 30 Del. Ch. 299, 60 A. 2d <;/
106 (an equitable stockholder may bring a derivative action é§4
provided, of oourse, he was a stockholder at the time of the
wrongful act of which he complains as required by Section 327)
be codified. Report, p. 98. Since the case law is as clear
as it is, I do not see the need of the suggested codification.

3. Professor Folk suggests that in the codification
of the Rosenthal v. Burry Biscuit Corp., rule there should also
be added a provision which WOuld:clarify the right of a holder

of a voting trust certificate to sue derivatively. Report,
pp. 98-99, Although the precise issue has not been reselved,
it is my opinion that based upon the Rosenthal case and the <C¥i

others which have followed it (cited by Professor Folk at pagcjﬁﬂwUJg
98 of his Report), our Courts would give recognitiom to the ég;ibﬁy//

right of a holder of a voting trust certificate to sue since

he is the beneficiary of the trust and has that kind of interest
and standing whick our Courts would protect., I do not think it
necessary to adopt. this particular suggestion. 7 ;

i
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4, Professor Folk also suggests that the Fcontinuing

wrong” theory be codified. Report, p. 99. Again, I see no“Jf
need to enact by legislation what is sufficiently clear by ;
judieial decision.

5. Professor Folk éuggests that our present Chancery
Rule 238(b) is sound and should not be changed. I agree.

6. With reference to the demand upon shareholders,
Professor Folk believes that the interpretation by our Supreme
Court in Mayer v. Adams, 37 Del..Ch. 298, 141 A. 2d 458, is

adequate and does not recommend any statutory change. Report,
o 99: I agree. I add that on April 27, 1961 by order of
Chancellor Seitz our Rule 23(b) was amended to delete from
the language of the Rule any necessity by a stockholder to
allege a demand upon the other shareholders.

7. Professor Folk regards Chancery Rule 23(c) and
its requirement of Courf approval befors a class action may
be dismissed or compromised as ”the most effeotive and fairest
“method -of disoouraging*groundlegs suits and barring secret
settlements.” Report, p. 100. ?Since he believes that Rule
23(c) is sufficient préteoction, it is his judgment that a
supplémental pravisimmh as & security-for-expense statute
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is not needed. Report, p. 100. He does not recommend any change
with reference to Rule 28, I agree entirely with his views.

8. Professor Folk comments that in some jurisdictions
it is provided by statute that a successful plaintiff’s expenses,
including attorneys’ fees, may be awarded by the Court ”out of
the proceeds of the action”, 8ince such a statute, as Professor
Folk points out '(Report, p. 100), is declaratory of our present

Chanéery practice, there is no need for any codification.

9. Although Professor Folk .does not recommend any
changes in the present Delaware law on derivative actions (Report,
p. 101), he reviews in some detail security-for-expense statutes
in other jurisdictions and comments upon the theory and policy
considerations behind such statutes. Report, pp. 101-108., Since
I am in agreement with Professor Folk’s views expressed under
the headingfﬁpblicy.Qﬁnsiderations“'at.pages 103-107 of the
Report, I dbah@i addfanyﬁadditianalvcaﬁments concerning such

statutes.

liifiﬁffnﬁRgspeatfully submitted,




MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION LAW
REVISION COMMITEE September 16, 1964

1 enclose a series of brief comments on the suggestions con~
tained in pp. 110-155 of the Falk report.

Although many of these suggestions appear sound and logical,
I think that we should be wary in approving (1) changes that merely
codify decisional law and hence are not really required, and
. (2) changes that require rearrangement of the sections of the law,
such as the transfer of part of the language of one section to
another section.

I say this because I am fearful that this approach to a révi-
sion of the law will result in a statute which may arouse criticism.
Its language and arrangement would be quite unfamiliar to one who has
Y“lived with" the existing statute, and might cause irritation. '

For example, we have received at least two criticisms from
law firms of the 60-day provision in Section 222 for change of place
of annual meeting. Folk would delete it. Why not simply reduce the
pericd of time? .

= o

We should,- I suppose, have another meeting as soon as possible,
but not until some, if not all, of our "home work' has been done.
May I suggest that as each member's report is completed, a copy be
sent to each of the other members? I can then determine when we
shall have enough material for a productive meeting.
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§211

§212

Subchapter VII = Secs. 211-230
Meetings, Elections, Voting & Notice
Repoxrt - Pp. 110-155 -

Place of Meetings - Report pp. 111, 113-114

Suggested amendment - may hold meetings at place designated
by or in the mannex provided in the by-laws" p. 113

Suggests transfer to §141(b)

Comment: The amendment would permit the directors to fix place
by resolution. Mr. Co¥roon tells me that some com-
panies already do .that. This is probably desirable.
As for transfer to $141(b), I see no necessity for
it. Also, such unnecessary changes are apt to be
annoying to one familiar with the statuce.

Proxies -~ Report pp. 123-126

Suggested amendments:

(1) Proxy may be used to express consent or dissent without
a meeting. See N.Y. statute p. 124, This seems desirable. Our
section would have to be redrawn. :

(2) Definition of a proxy as including telegram "appearing
to have been transmitted" etc. p. 124. Qu.: 1In light of Standard
Power case, is this necessary? l

(3) Revocation - notice required ‘to corporation. Draft
statute pp. 125-126. This seems prOper and desirable.

(4) Miscellaneous provision - Conn, statute p. 126. 1 see
no necessity for this.. o



L TR e 4

M

§213 Record date -~ Closing transfer books. Pp. 119-121

§212 Dead Stock {(last clause)

Suggested amendments:
{1) Deletion of provision for closing transfer bcoks.
(2) Deletion of dead stock provision.

(3) Changes in language.

See draft pp. 120-121,

I question the desirability of eliminating the book-closing
provision simply because it is seldom used.

I also questionvthe elimination of the "dead-stock" provision.
Might it not be useful to small corporations who do not fix a
record date?

$§214 Cumuletive Voting. Pp. 134-135

Suggested amendment:

Addition of provision requiring notice of intention to
exercise right. See draft pp. 134-135.

This is a novel idea to me, and I am not sure I understand
it. Would the notifying stockholder be required to announce
how he intends to cumulate his vote?

1t is seldam, in my opinion, that Cumulative Voting accom-
plishes any good. 1 am doubtful about the suggested amendment.

§215 orations.

Voting in rion-stock corp

§216 Certificate of Incorporation or by-laws may specify number of
shares for quorum, or number of members in non-stock
corporation. ‘

Suggested amendment:

(1) Untmpoxtant‘re-woiding. e

i ! ‘;2-:}‘?,‘
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(2) Transfer to §215 the phrase in §216 respecting quorum
in non-stock corporations.

These suggestions appear good.

Voting rights of fiduciaries, pledgees, etc., Pp. 136-145.,

Corporation voting its own stock.

A sexries of amendments are suggested:

(1) An addition to the "fiduciary" clause, adding a clause =
"without registering transfer" etc. See p. 137. This seems to
me wholly unnecessary. :

(2) A sentence defining Voting Rights of Parties in partner-
ships. See draft at p. 138.

The first clause of the sentence is unnecessary; the second,
relating to limited partnerships, might in theoxy be useful. I
am very doubtful, however, of inserting this sentence because it
way suggest the necessity for proving authority. As it is,
brokers’ proxies if regular on their face, are accepted without
question, as they should be.

(3) The model act provision for voting by corporations.
Pp. 139-140. I doubt if this is necessary; and I have the same
objection. :

(&) Transfer to $217 the prohibition against coxrporation
voting ites own shares, make it specific to include shares of a
51% subsidiary, include the quorum rule in Atterbury, and relax
prohibition to permit corporation to vote its own shares if it
is acting in fiducilary capacity. See drafts on pp. 139-140 and
on p. 140.

I see no real objection to printing these suggestions,
-although the only one really helpful is the subsidiary clause.
But I have misgivings about the last one. In case of a fight
for control, the inevitable support of the "ins" seems incon-
sistent with the performance of the fiduciary duty. In other
cases, the permission to vote is probably degirable.

Query. A limited relaxation, attempting to exclude conflict
of interest? Would it be feasible? ' f

-



‘w7 Sections

§222

.

(5) Disfranchisement of shares called for redemption with
irrevocable deposit of price. See draft p.l4l.

I was under the impression that this was in the law; but
evidently it is probably only a customary charter provisionm.
The suggestion is probably a good one, Certainly such stock
should not vote. i .

(6) Multiple interests and tenancies. Pp. l41-145.
Suggested amendment (draft p. 144, from Connecticut) is to fix
definite rule designed to permit liberal counting of shaxes and
avcid disfranchisement.

This suggestion impresses me as good., The voting of shares
held in joint or common tenancy, or entirety, or by execufoxrs or
trustees, have given rise to troublesome questions. See cases
cited on pp. 142 -143. : |

Annual Meeting, failure;to«holdinreiuigeggggg_gogmggggeegMetqi
Report pp. 111~113 : i p
Suggested Changee°

(1) New provision - 1ega1 requirement for annual meeting.
See draft p. 114

It seems odd that our statute has never included a specific

command for the- ‘holding of an annual meeting for the election

of directors. Of course, it is 1mplied I see no objeption to

' prefixing to the suggestion.‘

(2) Amendment to §224 adding to the second sentence a
clause providing that failure to elect directors shall not
affect the validity of otherwise valid acts. See draft p. 114.
I see no ob;eetion to this. . ..

{3) New section governing special meetings, providing that
they be called by ‘the boerd or as authorized by the by-laws.

I really see no- purpose in chis. of coutse,.it only codifies
Delaware decisional law. SRR .

. N
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(4) Anendment deleting the 60-day provision, in §222,
allowing the whole matter to be governed by a statute governing
notfl.ceo SE?E‘. pc 1120

New section providing for (2) notice of all meetings,
and (b) a statement of the purpose of speciazl meetings. See
dlscussion pp. 1l15-119, and drvaft pp. 118-119. ,

(a) As I understand the law, notice of the annual
weeting is not wequired; or, at least, notice of business to
be transacted is not requireﬂ However, this would add an addi-
tlonal requirement, but it would not, I suppose, change the

- practice. I should thimk it a proper change.

{(b) As for stating the purpose of special meetings,
this would merely codify the law.

Court-ordered Annual Meeting.

The langusge of §224 hds been expanded and the suggestions
above considered have been incorporated See draft p. 113-115,
and mn{c)

1 question the desirability of the rearrangement because
I see no need to spell out the Chancellcr s plenary jurisdiction,
as 1s suggested



RULES AND FORMULAE FOR CUMULATIVE VOTING

FIR3T RULE .-~ To ascertain how many votes a stockholder
may cumulate on a particular number of directors, multiply
the whole number. of directors by the number of shares held
and divide by the number to be cumulated on,

This may be put in a simple algebralc formula as follows:

FIRST FORMULA.~-~ Let 4 represent the whole number of
directors; h, the number of shares held: n, the number of di-
rectors upon whom 1t ig desgired to cumulate votes; and x, the
number of votes which may be cumulated on n,

Then x =__dh
n
For example, there sre 5 directors to be elected, a person
holds 200 shares, and he desires to cumulate his votes on 2
directors
Ko 5 % 200 o) 500
2 @
SECOND RUIE,-~ To determine the minimum number of shares
a person must hold or control to elect a certain number of di-
rectors, multiply the whole number of shares by the number of
dlrectors 1t is desired to elect and divide by the whole number
of directors plus one.

The following formule may‘be useds

SECOND FORMULA,~-~ Let s represent the whole number of
shares entitled to vote at the election; d, the whole number
of directors to be elected; n, the number of directors it 1s
desired to elect; and x, the number of shares required to elect
n [ ’

Then X = sh
a £ 1

For example, there are 1000 shares outstanding; five directors

to be elected; it is desired to know how many shares are needed
to elect two directors.

X = 1000 x 2 = _ 2000 = 333 2/3
5 £ 1 6

But as a fraction of a share cannot be voted, the number re-

quired 1s 334.

THIRD RULE,~-To determine how many directors a stockholder
or group of stockholders holdling a certain numbsr of shares may
elzct, multiply the whole number of directors plus one by the
v .oer of shares held and dilvide by the whole nuxber of shares.

The following formula may be used:
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THIRD FORMULA.~- Let s represent the whole number of
shares entitled to vote; d, the whole number of directors to
be elected; h, the number of shares held; and x, the maximum
number of directors h may elect.

Then X = h {4 £ 1)
. P
For example, in the case supposed, it is desired to know
how many directors a stockholder or combination of stockholders
‘holding 400 shares may surely elect.

X = 5 £ 1 x 400 = 2400 = 2
1000 ’ 1000
and gpplylng the second rule .and formula, 1t being found that
only 334 shares are needed to elect 2 directors, the 66 addi-
tional shares held may be cumulated on one or more other candi-
dates.

There are many opportunities for surprise where cunmulative
voting 1s allowed, and, unless careful, the holders of a majority
of the sgtock may lose control of the company. Thus in the case
supposed, 1f the holders of 600 sharesg should cast a straight
vote for five directors and the holders of the other 400 shares
should cumulate thelr votes on three candidates, they would be
guccessful, as they could cast 686 votes for esch man on their
ticke? as agalnst the 600 votes received by each of the majority

candidates. "




MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
: LAW REVISION COMMITTEE July 29, 1964

S. Samuel Arsht, Esq.
Henry M. Canby, Esq.
Richard F. Coxroon, Esq.
Hon. Elisha C. Dukes
Daniel L. Herxrmann, Esq.
Mr. David H. Jackman-
—~ Mr. Alfred Jexvis
o + Irving Morris, Esq.
Mxs. Margaxret S. Storey

Sec, 142 ='0fficerq

Subsection (a) No. of Officers, Selection, etec. P. 66
No suggestions.
(b)  Multiple Office Holding . P. 66

. é% Simplified‘provision suggested.
"+ 1 see no objection.

} (¢) (d) No suggestions P. 66
(e)?z? Vacancies in Office P. 66

- It 1s sug@@sted that a vacancy in office
be filled by stockholders if they elected the

office. This would mean either no filling until 'd
annual lmeeting, or a speclal meeting. 1 seriously
doubt the wisdom of this. If this is desirable

in some cases the by-laws cam take care of it.

New Provisions Transaction with Interested Directors B 67-75

suggestions. However, I should prefer the burden
of proof to remain upon the director. Moreover,
I fear that (1) and (2) are too broad. Note that

Ne«’@ N WT

I think there is merit in some of these itigtjk,f
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&,
(1), (2) and (3) are in the alternatigk.
Hence an unfair transaction would be valid
if either (1) oxr (2) were couplied with,

Perhaps my criticism is carping, but
why would it not be satisfactory to take
paragraph (a) on p. 68 (lst 9 lines) and add
(3) and (b)? This would, I think, merely
codify the law as it is now, except for the
quorum provision.

TC.A.S.



MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION .
LAW REVISION COMMITTEE July 29, 1964

S$. Samuel Axsht, Esq.
Henry M. Canby, Esq.
Richard F. Corroon, Esq.
Hon. Elisha C. Dukes
Daniel L. Herrmann, Esq.
Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esq.

Mrs. Margaret S. Storey

1 have set out below a few comments on the first part of
the latest section of the Folk report. . This memorandum deals only
with Sectionl4l, Directors. I have. identified each topic by the
letter of the subsectlon, subject matter and the pages of the Folk
report. ; "o

Subsection (a) ‘Management | Page 52
No change is ;edbmmended. The subseétion seems all right.

Subsection (b)
ist sentence Number of Dir@ct@rs Pp. 52=53

mitting the corporation, if it desires, to anchor the number in the
certificate itself. ‘Since this i{s in the interest of flexibility

Folk approves of the provision but suggests an addition per-
s
it seems all right. The suggested language is on page 52.

Folk also suggests that no decrease in the number of directors
ghall deprive anyone of office. I see no objection to this and 1tﬂy\
might be desirable in the interest of avoiding litigation. ?

Folk also suggests a provision relating to the maximum and
winimum number of directors. I am not sure that I see any need for

this . . :' “ : o ) ' [



citly excluded, Lo u&ﬁtemaum‘ww
- ' . W Lo ol 1) liﬁ""
Subgection (b) gﬁ
3xd sentenee - Quorum ~ Pp. -62
I am in favor of ‘adopting the changed language set forth on .
page 62, as in the interest of clarity. . Qﬁwg:$g;vddo
‘. Subsection (c) \ COmmittees

5
s

Subsection (b)
2nd Sentence Qualifications P. 53

Folk suggests that the statute codify the general understanding
that the by-laws or certificate nay fix directors’ qualifications.
I do not think there is any doubt about this and I query whether Oz%Ch/
the amendment is needed. In this instance, as in several others,
I think we should be wary in attempting to taeke provisions from the

, model act or the New York act. As Mr. Jackman suggested, we do not

want publicity to the effect that Delaware has adopted the model act.
As a matter of psychology the emphasis should be on the Delaware act.

;<Subseetion {b)

3rd sentence ?Eﬂ”Term of Office ' P. 54 ;Z;;
I question whether any cross reference is needed to Section 2 N .

dealing with resignations. ) § resignations, why not death or removal?
The more detailed we get on a subject”like this the greater the chance
to argue that something that is not specifically mentioned is impli-

Folk suggests an :addition authorizing the board to. appoint:%}éﬁnqj
alternate committee members. I see no objection to this nor do I

see any objection to. striking out the last sentence with respect to
names of committees. : ‘

" Subsection (d) _»Classes of Directors Pp. 54-55

I agree with Professor Folk's recommendation not to follow the
model act. I doubt the wisdom of attempting to combine this sub-
section with part of Section 223,

As to the suggestion about theequality in numbers. I had aéﬁijyh”

2
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supposed that equal numbers were implicit im the statute, because
of the use of the verb "divided"; but I realize that this may not
be so. The idea is a new one to me and I do not have any definite
opinion about it. .

Subsections (e), (f) and (g) P. 61. :&LZ “Zﬂgéw

These subsections deal with corporations without capital stock,/
director’s reliance on books‘ and action taken by written consent off

all board members, ' ' N
é | Aot
No changes re¢qmmended. ,
Section 223 - Vacancies Pp. 55-56

Folk suggests two changes, neither of which seems objectionable é/h A
and may be in the interest of clarity. 1 question the- need for any :
further amendments to Section 223. S S?Qé&?

- New Provisions.Recommended

1, Removal of Directors . Pp. 56-59

The suggested amendment seems to me to be somewhat compli-
cated. Chancellor Seitz' opinion in the Loew case seems to settle the
general principle. It may, of course, be desirable to attempt to pro-
vide for different cases involving class elections, etc. but again
there is danger of getting into too much -detail.

How about ‘a provision permitting the stockholders to remove
directors for cause. in the manner, vto be :specified in the certificate
of incorporation?.

2. clas'slfication Other Than Stagge’ring : va. 59-60
There may be some real need for the amendment suggested on

page 60, but I am not: sufficiently familiar with the subject to have
a definite opinion about it. It does seem that if there is a vacancy

in a class of direators who represenc 4 particular class of stockholders.- -



3. Super-statutory Vote for Directors Pp. 62-63; 20-21

1 see no objection to the amendment suggested on page 63.
4, Notice of Director's Meetings : Pp. 63-64

This is a sort of detall that I fear might cause difficulty.
There may be a point to the fact that a director who attende a meeting
wvaives notice unless he protests, but it at once opens the door to
arguments about the nature and form of the protest and whether any real
protest was made.

Is there any real need for an attempt to deal with these
questions specifically? I have in mind the general attitude of the
Courts toward corporate meetings, that is, if they are conducted
fairly and the directors are given a reasonable notice of special
meetings technical errors should not be allowed to defeat them.

I have not had an opportunity t@‘deal with the remaining
part of the report dealing with Officers.

I take this occasion to remind you all of a meeting now
scheduled for :August 3 at 10:30 a. m.

1' h . y\; c- Ao So




MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITTEE July 20, 1964

S. Samuel Arsht, Esq.
Henxry M. Canby, Esq.
Richard F. Corroon, Esq.
Hon. Elisha C. Dukes
Danlel L. Herrmann, Esq.
Mr. David H. Jackman
Mr. Alfred Jervis .
Irving Morris, Esq.

Mrs. Margaret S. Storey

I have reviewed pages 10-11 of the Folk draft deal-
ing with §101, "Coxporate Purposes".

I agree with the conclusion in the first paragraph.

I see no objection to repeatinglin the section the
list of excluded corporations.

In looking at the language of §101 (his subsection
(a)), it seems to me that it is inept. One does not 'conduct" an
"object" or “purpose".

I suggest the following:

‘ (a) A corporation may be created| ‘9’ his
Chapter to transact or conduct. any lawful business,
to promote any legitimate objects or purposes.

‘Subsection (b) seems all right, except that the
couma after the word "State'" in the fourth line (although appearing
in the Constitution) should be deleted; and the word "with" in the
sixth line should be "within"

C. A. S.



MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITIEE July 17, 1964

S. Samuel Arsht, Esq.
Henry M. Canby, Esq.
Richard F. Corxoon, Esq.
Hon. Elisha C. Dukes
Daniel L. Herrmann, Esq.
Mx., David H. Jackman
Mr. Alfred Jervis
Irving Morxis, Esq.

Mrs. Margaret S. Storey

I have made an attempt at rewriting the proposed new
section of the Corporation Law suggested on pages 3 and 4 of the
Folk report under the heading of "Execution of .Instruments".

A copy is herewith. -

I have the following comments to make'

1. The general idea of a uniform provision of this
kind seems good.’

2. According to the reporter's note on page 5 the
proposed section deals with instruments required to be filed
with the Secretary of State. Professor Folk's draft refers to
subsequent provisions of the law which will in turn refer back
to this new section. It would seem a simpler method of handling
it simply to provide that instruments to be filed with the Secre-
tary of State shall be executed as provided in the section.

3." As suggested I have included the Chairman of the
Board of Directors as a signatory. ..

4. Folk's paragraph (c)(2)(B) refers to "a majority
of directors then in office”. I do not like this. If the
directors are to act they should act as a Board. I have accord-
ingly limited this provision to require all of the directors

‘or such of them as may be designated by the Board. As Folk has

worded it, a minoxrity of a minority, without any meeting, could
execute and file a paper. . : \

—~
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5. Folk's (c)(2)(C) refers to execution by majority
stockholders "entitled to vote thereon.” On what? The demon-
strative pronoun understood in the word "thereon'" has no ante~
cedent. Aside from this question of grammar, it seems to me
that Folk is in error in assuming that the instrument must refer
to a resolution on which the stockholders may vote. This is
obviously not correct; for example, a resolution of the directors
speclfying a rate of dividend on a series of preferred stock.

It would be getting into too much refinement to attempt to

spell out for the purpose of this section the difference between
voting and non-voting stock. Consequently, I have merely re-
ferred to a majority of all outstanding stock.

6. As tentatively agreed, I have omitted subsection

(e).

C.AS.



»
w}

_xecu;ion of Instruments wpvpﬁ
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Section .

Corporate instruments required by any provision of
this Chapter to be filed with the Secretary of State)shall,
unless otherwise specifically provided and subject any other
applicable provision of this Chapter, be executed as provided
below. ; ‘

e
A}

(a) The Certificate of Incorporation, and all other / 5"§’

instruments executed before election of the initial Board of
Directors, shall be signed by the incorﬂorator or incorporators.

(b) All other instruments shall be signed -

(1) By the Chairman of the Board of Directors,
or by the President, or by a Vice-President, and by

the Secretary an Assistant Secretar
e e fo e P T
(2) there aké no sych officerd then by all
the directo s or by such directors as ‘may be desig-

nated by the Board; or i
(oo S Siast app o8 ettt wabonad gt
éggﬁfy/ N (3)/If'there are no such officers or directors,

then by the'holders of record, or such of them as
- may be designated by the holders of record, of a
majority of all outspandingyshares of stock.

: (c) Notwithstanding the provisions of sub-paragraphs
(1) '(2) and (3) above, any such other instrument referred to in
sub-paragraph (b) may be signed by the holders of all the out-
standing shares of stock. , ,

(d) The name of any signatory shall be printed, typed
or otherwise legibly set forth beneath or opposite 'his written

~signature,



(2)

SEC.
1037
133~

134
135

136
El 51"
(151
(

1657

218
2"

(22 ~

(

(2u2
243
Al

5™

251
252,

‘222
227

SECTIONS OF THE DELAWARE CORPORATION LAW WHICH MIGHT
BE AFFECTED BY THE PROPOSED GENERAL STATUTE RELATING

PAGE

15
b2

L2
43

76
76

120 - -
160 -
194

197

198
22

.25

29(e)

TO “EXECUTION OF INSTRUMENTS*

DOCUMENT

~ Certificate of Incorporation

Change of Location of Principal Office and/ or
Change of Resident Agent

Change of Address of Resident Agent

Resignation of Resident Agent coupled with Appointment

of Successor

- of Successor

Resignation of Resident Agent not coupled with Appointmen‘h

Certificate of Designation

Certificate of Increase or Decrease of the Number of ‘
Designated Shares

‘Certificate of Payment of Capital Stock

Voting Trust Agreement
Amended Certificate of Incorporation Before Payment of

any Capital

.~ Certificate of Amendment of Incorporation (a) After
- Payment of any Capital

or (b) Where Corporation has no Capital Stock

" Certificate of Retirement or Redemption

Certificate of Reduction of Capital

Any Certificate (Amendment, Reduction of Capital, Merger,
Consolidation or Dissolution) filed under Plan of Re-
organization ,

: Agreement of Consolidation or Merger of Domestic Corporations o

Agreement of Consolidation or Merger of Domestic Corporations

“and Foreign Corporations




qg“""

255
256

257

258

259
272

274

(275

275
276
(m
(31
(312-
5312'
3k
348"
352 .

235(c)

236(¢c)

238 and
239(c)

239 and

240(b) .

240
263

264

266(c)
266(d)
269

- 285(a)(h) .
285(5)(1)

287(b)

U

312
31k
315(a)(1)

DOCUMENT

| Ownership Certificate = Merger of Parent and Subsidiary

Agreement of Consolidation or Merger of Domestlec Corpora~
tion or other Association ‘

Agreement of Consolidation or Merger of Domestic Non-Stock,
Non=Profit Corporations

.. Agreement of Consolidation or Merger of Domestic Non-Stock,
" . Non=-Profit Corporations ‘

Agreement of Consolidation or Merger of Domestic Stock

. and Non-Stock Corporations

- Agreement of Consolidation or Merger of Domestic and Foreign
- Stock and Non-Stock Corporations

Refers to execution under Sﬁﬁéhapter IX only

Certificate of Incorporation (Private Sale of Assets or
under Judgment of Court)

Certificate of Surrender of Corporate Franchise before
Payment of Capital and beginning business

Dissolution by 2/3 Vote of voting Stockholders ‘
Dissolution by Unanimous Consent of voting Stockholders
Dissolutibn of Non—Profit_; Non~-Stock Corporations
Revocation of Voluntary Dissolution (2/3 Vote)

Revocation of Voluntary Dissolution (Unanimous Consent)

. Renewal, Revival, Extension and Restoration of Charter

Renewal and Revival of Non-Stock, Non-Profit Corporation
Ammual Report - Forelgn Corporation - -
Resignation of Agent for Service of Process

Certificate of Withdrawal of Foreign Corporation

(1) Requires execution by Resident Agent only and acknowledgment.
(2) Manner of execution by Stockholders and Trustees not specified.

30 Different Sectionsof the Laiw
35 Different Certificates

Note: Page numbers refer to "Delaware Corporation Law, Annotated - 1963".
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§ l4if Indemnification of officers, directors and empléyees.

(a) A corporstion shall have power to indemnify any person .
Pen ,},% o Hrialon
who is a party or is threatened to be made a party to any action,
A

suit or proceeding, whether civil, criminal, administrative or
investigative (other than an action by or in the right of the

corporation) by reason of the fact that he, -his TEsTatoT oF

o E*‘-’“‘ii&
intestdte is or was a director, officer\ar employee of the corpora-
A

tion, or is or was serving at the request of the corporation as
. «ogin
a director, officer or employee’of another corporation, against

expenses (including attorneys' fees), judgments, fines and amounts
paid in settlement actually and reasonably incurred by him in
connection with such action, suit or proceedingf provided that there

shall be no indemnification for judgments, fines and amounts paid

\
& Honeyge
in settlement or expenses, including %egal fees, incurred in con-

nection therewith, unless the director, officer or emplozsé?acted

Do o 0 PRI .
in good faith fer. a purpese which he reasonably believed to be insv

4 te
gg‘éx% ¥
the best interests of the corporation. The termination of any

criminal, civil or administrative action by judgment, order,
settlement, conviction or upon a plea of nolo contendere or its

equivalent, shall not, of itself, create a presumption that the

: : . . . A A PARAALLA )
director or officer did not act in good faith fow-a_-purpese which

P V\f}l’ &@@0“1{,@\%
he reasonably believed to be in the best interests of the corpora-

ti whad dak Lo e Haagwebe 0 O
fonprew ded ¥ vl fy I
(b) A corporation shall have power to indemnify any person

who is a party or is threatened to be made a party to any action

}

—y
A
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or suit by or in the right of the corporation to procure a
judgment in its favor by reason of the fact that he, his-testator
or-imtestate, is ox-was a director, officer or employee of the
corporation, or is or was serving at the request of the corpora-
tion as a director, officer or employee of another corporation,
against expenses (including attorneys' fees) actually and rea-
sonably incurred by him in connection with the defense or settle-
ment of such action or suit, except that no indemnification shall
be made in respect of any claim, issue or matter as to which such
person shall have been adjudged to be liable for negligence or
misconduct in the performance of duty to the corporation, unless and
only to the extent that the Court of Chancery or the court in
which such action or suit was brought shall determine upon applica-
tion that, despite the adjudication of liability but in view of
all the circumstances of the case, such person is fairly and rea-
sonably entitled to indemnity for such expenses as the Court of
Chancery or such other court shall deem proper.

(c) A director, officer or employee who has been wholly
successful on the merits or otherwise in defense of any action,
suit or proceeding or in defense of any claim, issue or matter
therein shall be indemnified against expenses (including

\Qmmwﬁ£§4W“

attorneys' fees) actually and reasonably incurred by himhthereimkm?k«

(d) The indemnification provided by this #section shall
not be deemed exclusive of any other rights to which those

indemnified may be entitled, under any by-law, agreement, vote of



stockholders,

or otherwise.




MEMORANDUM

TO: S. Samuel Arsht, Esquire
Richard F. Corroon, Esquire
ICharles S. Crompton, Jr., Esquire
Charles F. Richards, Jr., Esquire
The Honorable Charles A. Southerland
Walter K. Stapleton, Esquire

FROM: Henry M. Canby, Esquire

I enclose a copy of a communication from Bill Kenney of
Shell Oil Company, which contains some interesting criticisms which

we can consider when we have our session on Section 146.

™

HMC:pas

12/21/66



THE UNIVERSITY OF NORTH CAROLINA
AT
CHAPEL HILL

SCHOOL OF LAW December 20, 1966

Dear Dick:

First of all, I shall be delighted to see you before the roundtable gets
underway. Bubt since your letter and the draft materials answer all questions
which I might have had, I look forward to our visit as an opportunity to renew
our acquaintance. By the way, please plan to stay long enough after our round-
table to attend the 5:30 P.M. cocktail party which the University of North
Carolina Law School is giving for its friends and guests. Dean Phillips has
already sent an invitation to you, and we all hope that you can be with us at
this time.

Thank you very much for the copy of the draft statute which arrived late
last week together with further pages received yesterday morning. Needless to
say, I am flattered that so many of my suggestions commended themselves to the
Committee. I fully expected that many of the recommendations would not, for
various policy reasons, be adoptedj but I wanted the Committee to have the bene-~
fit of as wide a range of alternatives and ideas as I could supply.

I have been studying the materials over the week-end. Although you did not
request comments, it occurred to me that I should pass on the following obser-
vations. This is not to suggest any policy changes, but only to mention a few
technical matters and one or two ideas which have come to mind since last writing
you.,

(1) You probably have already noted that Sections 155 and 175 (both entitled
Fractions of Shares and Scrip) duplicate each other, although Section 175 con-
tains the more complete statement.

(2) The Committee may wish to consider expressly validating the use of
directors! liability insurance. TFor instance, the ABA Committee which watches
over the Model Business Corporation Act is considering adding the following
corporate power to its statute:

To maintain insurance on behalf of any such person (i.e., any
incumbent or former director or officer) against any liability
asserted against it incurred by him in any such capacity,
whether or not the corporation would have power to indemnify
him against such liability under the provisions of this Act.

The November 1966 issue of The Business Lawyeraﬁp. 92) contains a good article by
Joseph W. Bishop, Jr., entitled New Cure for An,Ailment: Insurance Against
Directors! and Officers! Liability. ”

(3) The last sentence of Section 218(a) seems to have been drafted without
full consideration of its relationship to Section 217(b), although there is no
necessary inconsistency.

(4) In connection with new section 231 (Form of Records; Reproduction),
you may be interested in the 1963 California statute tacked on to the section g
entitled "Share Register":
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The above specified information may be kept by the cor-
poration on punchcards, magnetic tape or other information
storage device related to electronic data processing equip=-
ment, provided that such card, tape, or other equipment is
capable of reproducing the information in clearly legible form
for the purposes of inspection as provided in Section 3003.

(5) I notice that Section 168, with its judicial procedure for securing a
new stock certificate, is continued desplte Delaware'!s enactment of the Uniform
Commercial Code and the repeal of the Uniform Stock Transfer Act (formerly Sections

- 181-202 of the General Corporation Law before repeal). Since Article 8 of the

UCC provides a non-judicial procedure for issuing new certificates, I wonder
whether the Committee still wishes to continue Section 168, at least after the
Code's effective date in Delaware. Section 168 is similar to the procedure under
the Uniform Stock Transfer Act for replacing lost certificates, but for some reason
it was never inserted in the General Corporation Law at the point where it should
have appeared as part of the Stock Transfer Act. I draw it to your attention, as
it may have been overlooked because of this displacement of the lost certificate
provision.

(6) I note the contraction of the appraisal right in Section 262(k). The
number of shareholders--in this instance, 2000--is, of course, a policy matter.,
I wonder whether this should specifically refer to shareholders of record.
Section 12(g) of the Securities Exchange Act of 193L, as amended in 196l, uses
the number of shareholders of record as part of the test for applying certain
sections of the statute; and the SEC has issued its Rule 12g5-1 to define the term
"held of record" as used in the 1934 Act. To avoid almost certain litigation over
the scope of the term, you might want to be explicit on whether the section refers
to 2000 record or beneficial holders.

I am somewhat puzzled by the import of the final clause of 262(k): "except
that this subsection shall not be applicable," etc. I take it to mean that if
stockholders do not receive shares (or securities) of the surviving or new corpnor-
ation, then "this subsection", which denies the appraisal remedy in certain cir-
cumstances, "shall not be appllcable“- and therefore that such shareholders are -~
entitled to the appraisal remedy. I must be missing something, but I wonder 1f%ék{
this is the intent of the provision?

I gather that the Committee decided not to eliminate the sequestration pro=- Qe\g&
cedure since Section 169 has been continued according to the draft materials. I ) ’
am glad that Delaware will retain the established method of keeping corvorate ds@ﬂ&‘
litigation in the Court of Chancery. I take it that the Committee did not venture ok
into the "foreign resident corporation" statute, as has New Brunswick; perhaps v
this is just as well since the type of international conflict which would invoke
corporate use of such a procedure is likely to engulf us as well as the country’
from which the foreign corporation would wish to "emigrate."

I look forward to seeing you in Washington and again hope that you will plan
to stay for the Thursday afternoon party.

Sincerely,

izééalukﬁl____ﬁ_
Ernest L. Folk, III
Richard F. Corroon, Esq.
Berl, Potter & Anderson
350 Delaware Trust Building
Wilmington, Delaware 19801
' !
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§ 350. Banking powers denied
(a) No forcign corporation shall, within the limits of this State,
by any implication or construction, be deemed to possess the power of
: discounting bills, notes, or other evidence of debt, of receiving deposits,
: of buying gold or silver bullion or foreign coin, of buying and selling
bills of exchange, or of issuing bills, notes or other evidences of debt
upon loan for circulation as money, anything in its charter or articles
of incorporation to the contrary thereof notwithstanding.
(b) All certificates issued by the Secretary of State under section
341 of this title shall expressly set forth the limitations and restric-
tions contained in this section.

o m——— . p—— -

No change suggested
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‘Richard F. Corroon, Esquire
- Henry M. Canby, Esdquire

Dear Dick and Heg;y:, ’ N

\ Enclosed 1s a copy of a letter that I received .
today from Orvel Sebring advising that the American Bar STl
_Assoclation Committee on Corporate Laws, which is responsible - . ...
for the Model Business Corporation Act, met in Houstonon : - . i
February 10 and decided to follow our draft of section 145 §5¥? ;R
on director indemnification, with a few minor changes. Also ' .. .
enclosed are copies of the papers which were enclosed with | .
Sebring's letter; mamely, a marked-up copy of our next-to-
last draft of section 145, showing the changes therein made *:
by his committee, and a copy of the draft of section 4A of
the Modeél Business Corporation Act, as approved by the ABA
committee on February 10, 1967.

"Also enclosed is a copy of my reply of this date
to Sebring. You will note from my reply that Carroll
Wetzel, who was here with Sebring, called me to express the
hope that we would go along with the minor changes made by
the ABA committee because uniformity with Delaware was an
important factor in the ABA committee's decision to go along
with us. Most of the changes seem to me to have obviocus
merit and do not involve any policy or substantive change.
The deletion from subsections (a) and (b) of the phrase
"or not opposed to" resulted from the fact that all members
of the ABA committee, other than Wetzel and Sebring, said .
they didn't know what it meant, and Wetzel and Sebring knew .-
what it was intended to mean only because they were present
‘when Frank Zugehoer suggested it. In this connection, we
- have had precisely the same reaction from one of our clients
who studied our draft carefully. The ABA committee felt, SR
according to Wetzel, that if a corporation wants to indemnify
a director-for conduct which is "not opposed to" the best o
/interests of the corporation or for sections 16(b) and 10(b)




"Richard F. Corroon, Esquire
‘Henry M. Canby, Esquire
February 15, 196

.- Page 2 ,

‘cases (Texas Gulf), it may do so by a by-law under sub-
~.section (f). The change in subsection (c) makes indemnis i
fication mandatory "to the extent that" a director has A
been successful in defense of an action and does not, as’. . |-
our draft did, limit mandatory indemnification to the
case where the director has been wholly successful. I
have some reservations about this change, but I do not
- feel strongly about it.

I would not go along with the Model Code changes
if I had any strong feeling that they are not desirable :
changes substantively. However, absent any such feeling,
I am inclined to feel that there is some merit in main- |
tfaining uniformity with the llodel Act provision; first,
‘because they have paid us the real compliment of sub-
'stantially adopting our version, and some reciprocation
may be in order, and, secondiy, because there is real
advantage to Delaware in not having a less liberal law
of indemnification than the Model Act. As we have dis- ‘
covered, this is a very sensitive and most important area |
of the law, at least in the minds of those who have some- -
thing to say about choosing the state of incorporation.

On balance, I think I would go along with the
Model Act changes. Wetzel and Sebring are working on -
John Mulford to change the Pennsylvania proposal to accord
with the Model Act approved draft, notwithstanding the
Pennsylvania Bar Association approved the earlier Model.

- Act draft. '

‘ ~ Our manuscript copy of our’proﬁosed‘iéw'hési~
‘been forwarded to West for printing in galley form.  We:
should have 1t back in two weeks. L e riet

Sincerely, .
/ R

Ry o
amuel ARsht .. - 0 -

SSA:fw

- Enclosures

ce: Charles S. Crompton, Jr., Esquire

- %, " Charles F, Richards, Jr., Esquire
- " Walter K. Stapleton, Esquire
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CFEB 15 1967§

1120 CONNECTICUT AVENUE N . W.
WASHINGTON, D.C. 20038
TELEPHONE: 202 FEDERAL 8-6131

‘S. Samuel Arsht, Esq.

. Morris, Nichols, Arsht & Tunnell -
- 3000 du Pont Bullding B G e s
-Wilmington 1, Delaware

:Dear Sam:

Our Committee on Corporate Laws met in Houston on February
10 and you will be interested, and I hope pleased, to know that

ware Corporation Law on the subject of indemnification. We found' .
‘this not difficult to do as your draft had followed ours in so I
‘many particulars and as we were apart only on the three points of
(1) indemnification far settlement payment, (2) indemnif ication ‘
.a8 a matter of right where a defendant is successful, and (3) = °*
~putting indemnification both for third party actions and deriva~

.We took this step as we felt the corporate law of the
”country might be most advantageously served by a uniform approach
on a subject which is complex to say the least, and confusing in
-many . cases to the practitioner.

Enclosed is a redraft of our Section 4A which will supplant
- present U4(o) of the MBCA, which will require relettering of subse~
- quent paragraphs under Section 4.

Please note in the copy enclosed of your last draft of
'§145 that we have made a few minor changes., These I am sure you:
will find self-explanatory with the possible exception of those
"in subparagraph (f). Certain of our members felt that the Section
16(b) and 10(b) cases (Texas Gulf) should not be excluded if the
corporation wented to 1ndemn1fy.

"I am writing thls, as you have noted, many miles from home
base, but I have done so as I wanted to get this word, and our few
changes, to you promptly. : o i Y

DAVID A.SUTHERLUND *

WILUIAM M. sou.ns-rcm : .
FERDINANO P, scHosm.t Ju.

ROBERT M.ROWLANDS
MARIO F.ESCUDERD * ,

"it was decided to follow your draft of §1lU45 for the revised Dela-ﬁiif;
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ishes.

r best to accept our changes?

MORGAN, LEWIS & Bockius
D

ion, may I now ask, again in the intere

» that you do you

o' o

w oW

e cal

" n

g ,
+ 0 . o
o m

&

o

Wetzel, Esq.

. Bugene J. Conroy, Esq.

.~ George A.

F L S T T T P e - . P T e

o
]
=

",
Q
o
Q
0
[
A4
Q
«
~
M

D.

As our Committee has, in the interest of uniformit;

Your Delaware vers

uniformit
Kindest regards and best w

I hope you can

Carroll R.
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" § 145. Indemrification o. cliicers, direétors,‘empioyees §
- and agents; ingurance S , §‘

(a) A corporation shall have power to indemnify

b= v
any person who,1s a party or is bhrcauened to be made a party
b Loy v _Ix.(

to any threatened sy pending, -u,s,iom suit or px-oceeding, EEPL

lehether civil, criminal, administrative or investigative
i;(other than an action by or in the right of the corporatiqh)¢ 
'Hby reason of the fact that he is or was‘a‘director, office?;f
émployee or agent of the corporation, or is or was serving:

at the request of the corporation as a director, officer, '

employee or agent of ancihor ﬂ@%ﬂoration, partnership, Joint

a;‘

“yenture, trust or other c¢nerprise, against expenses (1nc1ud1ng

‘attorneys' fees), Judgmeni:, fines and amounts paid in settle-ﬁf

‘ment actually and reasonably incurred DY him in connection.', f;ﬂ; -
with such action, suit or procesding 1f he actéd in geod faith |

" and in a manner he reazcenobly bellieved to be in ox=nob

'gquammm%=$o the. best interests o the corporation, and, With 'i?if
jtrespect to any criminal action c¢r proceeding,,had no reasonéyi -
.. able cause to belleve his conduct was unléwful The termina*

tion of any action, sult or proceeaing by Judsment, order,

~ settlement, conviction, or upon a plea of*nolo contendere'orﬁf”

~ its equivalent, shall net, of

1that the ‘person did not uof in goud faitn and 1n a manner”




¢

q.(,
T

; best interests of the corporation, and,‘with respect to

eriminal: action or proceeding; had reasonable cause to

believe that his conduct was unlawful

{b) A corporation shall have power to 1ndemnify:\

e N
.~ any person whd”is a party or 1s threatened to be made a
. party to any threa%ered oxr penﬁing action or suit by or in;

the right of the eorporation to procure a Judgment in 1ta

favor by reason of the fact that he 1s or was a director,

officer, empldy@e or ageni of the corporatioh, or is or§ Zwéi
was serving at the request of the corporation as a diredtoﬁ;f‘f
{?officer, employee or agent of anather corporation, partner~
‘? ship; Joint.venture, trust or other enﬁerprise against :
'fbexpenses (including abtorneys’ zcos) actually and reasonably

;jincurred by him in connechtion with the defense or settlement

of such action or suit if he acted in good faith and in a manner LIS
- he reasonably believed Lo U0 in 3hmqev—eppeseé=%o the best

1nterests of the corporsiion and excepts. that no indemnificatioﬂ S

: shall be made in respect of any claim, issue or matber as ‘
tho which such person shall have éeen gdjudged to be liable*
for negligence or misconduct in che;pefformance of his aut§1§
‘unless and only o the Eﬂﬁeﬁ@ that the Court of Chancery or

the court ln which such action or suld was hrought shall

deccrmine upon appilecation thab, do<pibo the adjudication ofi‘

liability but in view of alil rcumstances of%thefcaséf

s
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. court shall deem proper. | ;

e

'.76 o p:?)(-ff) X TR T

- corporation who has been weodly 8 uccessful on the merits
5or otherwise in defense of auny action, sult or proceeding
referred to in subsections (2) and (b), or in defense of
E ;¢any claim, 1ssue or matéer thereingqshall be 1ndemnir1ed
' against expenses (inecluding atbtorneys' fees) actually anﬂ

1rreasonab1y ineurreﬁ by him in comnection therewlith.

(d) Any indemmificetion under subsections (a)

- corporatlion only as avthorirsu in the speelfic case uponf:»?

a determination that indzrs Li7:uilon of the director,

~ because he has met the o7 L standard of conduct set

h

. forth in subsections (a: . > (¢} JJ*h determination ahall

‘not obtainable, or, even if obizlnable a quorum of dis~~%

;iin a writcen opinlonp A B 4 - ~aaakholders. A '§‘
‘ - {e) Expenses ircuipad dn @efwnding a civil or
,}chiminai action, sult or procseding may he paid by the cor-

iporation in advance of o final diaposiﬁion of such action,

(c) A direc*-w; officer, mmployee or agent of a ;;1

“and {b) (unless ordered by 2 court} shall be made by the : .
_officer, employee or agen i »rovcr in the clrcumstances |

. be made (1) by the boavd of 4i e rs by a majority voce , ﬁ%?
" of a quorum comsisting of divecvuors who Wwere not parties to "

 such action, suit or procecding, ¢ {2) if such a quorum;is"

3 ;1ntheoted directors so dirasts, hy 1rdepcnden$ legal counsel
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_sult or proceeding as authorized by the boardfaf>diréctofséfi\ |

" in the manner provided iw subssction {(d) upon receipt of!

s -

Lf an underﬁaking by or on behnail the darector, officer,J;‘
;employee or agant t0 repay such amound unless it shall %'é
- ultimately be determined that he 13 entitled to be indem-

:nifiéd by the corpofation a8 authorized in this section.

(£) The indemnification provided by this'éectionf;;ua

" shall not be deemed exclusive of any other rights tO'Whiéh\i%
- those indemnified may be entitled under any by-law, agree-g

‘ =
“as to a person who has ceased %to be a director, officer,

pﬁwwxﬁv
ment, vote of swockholder%«or otherwise,and shall concinue

- employee or agcnt and shall lnure to the benefit of the é’”
_heirs, executors and administrators of such a person. ;
| (2) & covporation shall have power o purchase |
andmaintain insurance on behalf of any person who is or wasfyv
-a director, officer, employee or agent of the corporation, ora

~is or was serving at the request of the corporation as a

- dlrectoyr, officer, employee o agenﬁ of another eorporation;f;

‘{partmershlp, Jjoint venture, trust or other enterprise againstf

';any 1iability asserted against him and incurred by hinm iﬁ
fany such capacity, whe@her or 1ot %he corpcration would

;haxe the power %o ingemnify him againa%‘suﬂh 11ab111ty;

’%under the provisions of this seccio‘




2/10/6?77f. :

-(As_approved by the Committee on Corporate Laws of the Section'! k
-of Corporation, Banking and Business Law of the American Bar
-Association at Houston, Texas on February 10, 19673 to supplant -
‘and in substitution for Section 4(o) of the Model Business Cor- .
poration Act. ) . N 1

;Section 4A. Indemnification of officers, directors, employees : !
o and agents; insurance. :

:person who was or is a party or is threatened to be made a party

‘whether -civil, criminal, administrative or investigative (othef
;than an action by or in the right of the corporation) by reason

‘of the fact that he is or was a director, officer, employee or . =~
Ethe'corporation as a director, officer, employee or agent of ,

’enterprise, against expenses (including attorneys' fees), Jjudg-
‘ments, fines and amounts paid in settlement actually and reason-

:ably incurred by him in connection with such action, suit or

.

respect to any criminal action or proceeding, had no reasonable’
cause to believe his conduct was unlawful. The termination of

any action, sult or proceeding by Jjudgment, order, settlement,

i"conviction, or upon a plea of nolo contendere or its equivalent;i
shall not, ofﬁitself, create a presumption thatethe person did

not act in good faith and in a manner which he reasonably believed

to be in)@he best interestsof the corporation, :with respect

(a) A corporation shall have power to indemnify any ;:;"f

o any threatened,Apending or completed action, suit or proceedﬁhg,i,

'agent of the corporation, or is or was serving at the request off§‘vf

‘another corporation, partnership, joint venture, trust or other ?f{*‘i

proceeding if he acted in good faith and in a manner he reasonably if“

believed to be in)@he best interests of the corporation, and, withle;‘:
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yto any'threatened,kpending or completed action or suit by or in%

the right of the corporation to procure a judgment in its favoregf

by reason of the fact that he is or was a director, officer,

“employee or agent of the corporation, or is or was serving at the-...

‘request of the corporation as a director, officer, employee or

'or other enterprise against expenses (including attorneys‘ fees)
'actually and reasonably incurred by him in connection with the g
‘defense or settlement of such action or suit if he acted in good:
faith and in a manner he reasonably believed to be in/the best ‘§‘
interests of the corporation and except that no indemnification
shall be. made in respect of any claim, issue or matter as to.

which such person shall have been adjudged to be liable for

negligence or misconduct in the performance of his duty unless

/
«“

and only to the extent that the Court of Chancery or the court

application that, despite the adaudication of liability but in

%
2
¥
s
H

view of all the circumstances of the case, such person is fairly




(c) To the extent that a director, officer, employee oryf
ragent of a corporationﬁpas beenéfuccessful on the merits or other
wise in defense of any action, suit or proceeding referred to in |

¥

‘subsections  (a) and (b), or in defense of any claim, 1ssue or

matter therein, he shall be indemnified against expenses (includ-:

'ing attorneys' fees) actually and reasonably incurred by him in

connection therewith.

(d) Any indemnification under subsections (a) and (b)f

(unless ordered by a court) shall be made by the corporation onlyﬁ
; R

as authorized in the specific case upon a determination that %f
indemnification of the director, officer, employee or agent is§'

proper in the circumstanceé because he has met the applicable

standard of conduct set forth in subsections (a) and (b). Such

determination shall be made (1) by the board of directors by a

~majority vote of a quorum consisting of diréotors who were not

directors so directs, by independent legal counsel in a writteniy

opinion, or (3) by the stockholders. oy

(e) Expenses incurred in defending a civil or criminal

action, suit or proceeding may be paid by the corporation in

badvance of the final disposition of such action, sult or proceed-
ing as authorized by the board of directors inythe manner provideql
;n’subsection (d) upon receipt of an nndertaking:bonr on behaif
of the director, officer, employee or. agent to repay such amount ;
unless it shall ultimately be determined that he is entitled to bo

indemnified by the corporation as authorized in this section.'




in his official capacity and as to action in another capacity

while holding such office, and shall continue ds to a person who

inure to the benefit of the heirs, executors and administrators of

such ‘8. person.

(g) A corporation shall have power to purchase and main-"

tain insurance on behalf of any person who is or was a director,

officer, employee or agent of the corporation, or is or was serving 

at the request of the corporation as a director, officer, employeeF
or agent of another corporation, partnership, JOlnt -venture, trusf

or other enterprise against any liability asserted against him andi
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Sno. 8. HeaRN, . ' February 15, 1967

" Orvel Sebring, Esquire

- Morgan, Lewis & Bockius

. 2107 Fidelity-Philadelphia Trust Building
- Philadelphia, Pennsylvania 19109

';Dear Orvel:

%Association Committee on Corporate Laws decided to :
“follow the Delaware committee's draft of section 145, -
“dealing with director indemnification. ‘

~with Delaware, and your committee's suggested changes
-in our draft have obvious merit, I will recommend to

changes in our draft of section 1 SR

~in line 18, after the word "duty", the phrase "to the
;improved the clarity of subsection (b).

Law OFFiceEs o
OF R

Monms NICHOLS, ARSHT & TUNNELL K
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I received today your letter of February 12,.
written en route Houston-Tuscon, and its enclosures. .

I am indeed pleased that the American Bar

As I told Carroll Wetzel this afternoon, our-
draft of the proposed Delaware corporation law is now
_in the hands of West Publishing Co. for printing, and ".
“Messrs. Canby, Corroon and I promised each other after.
our last meeting that we would make no further changes. -
‘However, since your committee has gone along so far

Dick Corroon and Henry Canby (and do so by the copies -
;of this letter being sent to them that we adopt your

Incidentally, at the last meetinﬁ of our com—rh
mittee we did make one change in section 145 of which = - -
-you have not been advised. We added in subsection (b),

corporation We felt that the addltion,of that phrase;i &

SR v
SRR T SADEIPRIREI NG P RS o o




Orvel Sebring, Esquire 4 e f' ?% ?
February 14, 1967 ‘ ! o
‘Page 2 . : L

gy o

ILet me assure you that Dick Corroon, Henry
Canby and I will give serious and sympathetic considera-
tion to the acceptance of your committee's changes in
‘our draft. I agree with you that uniformity on the -
"subjJect of director indemnification has virtue (particu-

-larly where, as here, we agree that the proposed rule is gég)g a
‘the best one) and is in the best interest of the i ey

practitioner, the corporations and their directors and
officers.

Attt e Vi e B ok b o B e kg iesth

I hope that your Tuscon trip is not all business4
and 18 most enjoyable.

“With kindest regards, I am | 'i,w;;i;

e AP s ko B4 &

Sincerely yours, '

_SSA:fw

’cc:s Carroll Wetzei, Esquire
: Richard F. Corroon, Esquire
Henry M. panby,,Esquire

R e e T L R
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Address to Association of General Counsel
Clayton, Missouril, October 20, 1960

by Royall Victor

I am pleased and honored to address this dis-
tinguished group of corporate counsel this morning on the
subject of indemnification of directors and officers. The
subject ties in very closely with that of directors' lia-
bility insurance, which is the Topic assigned to subsequent
speakers, and, accordingly, I will try to avold getting
inte the insurance subJect in any detai;.

I have distrivbuted a number of coples of the
International Harvester By-law which I propose to use as
a frame of reference later on, But firsé let me say thét
the International Harvester By-law was the joint work |
product--and I mean "blood, sweat and tears" work over
an extended period of time--~of: Doc Oldaker, General Counsel
of International Harvester whom you all know; Fran Thomas
of the Stryker firm in Newark, counsel for International
Harvester as a New Jersey corporation, myself and my .
associate Roland Paul. We examined all the precedents,

I hope. Ve héd plenty of arguments and we evolved several
new approaches, which I will mention. later and which I hope

you will find at least . interesting.

i 4oy &1
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This whole subject of attempting to protect
directors and officers against legal claims of varilous
kinds, is of course, not by any means a new one. However,

I have noticed in the last year or so that it has become

a very "hot" item. Taking my own office as an example,

I have been personally involved or consulted by my partners
on this subject as applied to at least a dozen different
corporations in the last-year—~and I might add it 1s still
going on., I supposé the highly publicized situations, witﬁ
potentially astronomical exposure for the individuals
involved--~I have in mind the Philadelphla electric antitrust
cases, American.Express and the salad‘oil machinations,
Billie Sol Estes and his grain elevatérs and others—-héve
had a good deal to do with the current interest. I thihk
also that the effdrts.towards obtaining increcased protection
do not necessarily come from us lawyers. I personally know
of several situat}ons where outside directors have, appar-
ently for the first time (why, I don't know} realized. that
yeé, indeed, there is really something to what we lawyers

have been télling them for years about possible personal

"1iability, and cuote "we ought to get thils new insurance

I've heard about" unauote.

In aﬁy event, I would imagine that every lawyer "

in this room either has faced up to the problem, or shortly



will have to. _Incidentally, I wonder 1f we lawyers at

least wouldn't be better off if every state had a New York-
type of indemnification statute (broadened in some respects)
with its prohibition against any broader indemnification

and accompanied by a statutory prohibition against the cor-
poration participating in any way in insurance coverage of
individual directors and officers. I can imagine the Lloyds'®
lawyers here are wincing but they'need have little fear
because I doubt this ié'going to happen.

My conclusions on this whole subject for your
consideration are, in broad brush and as related to'the
averagé Delaware industrial corporatibn{

l. PFormulate as broad a Bleaw as you can, coOne-

- sistent with the state law, and have it appro&edvby
your stockhqlders. | | \

2. Obtain insurance on a 90-~10 basis provided

it does not cost more than $200~BOd é head for the
. individual protection, 90-10'15 subject to adjustpent,
in my view, on account of such factor§ as nature of
"the business, history of stockholder and aﬂtitrust
“litigation, state of incornoration=--I think‘it is hard
to generalize, In any evént,~I am in the 90-~10 school
. and not inlthe 50-50 or 60-40 school on this insurance

question, subject as aforesaid. That's all I will say -



about insurance now except I hope later to get my
i licks in on Mr. Lloyds of London as to just what some
r of his language meang--and now.back to indemnification.
What we are trying to provide is reasonable and
broper protection for directors and officers so that people
will not shy away from taking on the responsibilities of
directors and officers for fear of being financially clob-
bered through ho fault of their own. Now Just What‘is
"reasonable and proper". Let me just list some situations
that might arise and in which opinions in this room might’
well basically differ as to whether the director-officer
should be protected,.
A., Corporation X desperately needs additional
equity capital which is obtainable only through a
‘~pub1i§ offering of its common stock. In order to
sell the stock, the directors and officers take con-
siderable liverties with the trutp in the required
1933 Act prospectus. They get "nailed". Should they
be protected--after all, they were working for the
common stockholders, and they put their own names at
stake? '
B. A director of Corporation Y, a genilal stock
broker type, has heard (from some other. brokerage

firm's market letter) that his corporation's profit

4



margins are declining. After'the next directors'
meeting, at the usual 3—ﬁartini session, he sidles up
to the General Sales Manager and says: "Joe, I don't
like these profit margins". Joe¢ says: '"Mr, Director,
I kno& they are off but that's just tempdrary bgcause
we will all raise our prices soon under our arrangement'.
The director staggers off and two years later he 1s
an individual defendant in an antitrusﬁ criminai
prosecution~~to his amazement he is involved because
the Government says he was on notice of the conspiracy
" and did nothing about it. Should he be protected—-
after all, hé didn't know any better and he faithfully
attended all directors' meetings?

C. The President (and a direétor) of Corporation
Z has a very ftough decision. Heiknows that his Financial
Vice‘President has been using Company funds to gamble
6n the horse races, the President spéke to the VP about
it but despite his promises, the Comﬁany is out $5,million
and the publicity bfeaks. ' The President, nowever, had
taken a calculated risk because he knew that this kind
" of 'loss, if announced, wbuld bave hurt thé Company bvadly.
He was hoping that the VP would recover, return the
- funds to the Company, and nobody would be the wiser

and the Company would continue successfully with its



nn—going program, .He lost. Should he be nrotected,
in the ensuing stockholder's suit?

These are Jjust a fén examp;es, maybe far~fetched
maybe not, that I hope none of us have had to cope wifh.

I do not know the answers but I do believe that it is our
job to provide the maximum protection that is évailable,
pending the @ecision of some future court which pone of us
. can anticilpate.

We are dealing with an area of law which at present
has few guideposts., Several states have recently revised
thelir laws governing'indennification. New York addéd an.
extensive provision in 1963. Other states to act fecentl&‘
- in this area include Arizona, Arkansas, Maine, Nebraska,
Oregon and South Carolina. The case law with respect to
indemnification is fairly limited. There have not been more
than a half dozen reported cases in Delaware interpreting
the Indemnification provisions of the law of that state,
where nearly half of the country's 100 iangest corporations
are incornorated.

The statutory provisions governing indemnification
in many states are cryptic and ambiguous, In the Delaware
statute, for example, the first sentence authorizes indemnifi-
cation for "expenses actnally and necessarily incurred"

except with respect to matters as to wnich the director or



officer is adjudged "to be liable for negligence" or for
"misconduct in the performance of duty"--whatever that means.
And what are 6expenses « « o+ necessarily incurred"? Does
this term include Judgmenfs? More importantly, the second
sentence of the‘Delawaré stétute states that the indemnifi-
cation authorized by the first sentence is not exclusive~of
any other right to indemnifiéation under a By-~law provision’
or otherwise. Whether the second sentence can be used to
expand the limitations set forth in the first sentence 1s
yet undecided-~we think éo, with stockholder approval, but
cannot be sure. A number of other states have statutes
either identical with; or very'similar to, the Delaware
statufe‘

Handicapped by the unpredictable staﬁe of corpora-
tion law iﬁ this regard, and worried about the appafent |
increase in exposure of directors and officers to criminal
penalties as well as stockholder derivative'éctions, a
number of prominent corporations have been trying to redraft
their indemnification By~law or cﬁarter provisions iﬁ order
po provide directors and officers with the maximum protec-
tion feasilble under such circumstances. Some examples, and
I am Just picking soﬁe out of the hat at randém;.are Bethlehem
Steel which revised its indemnification provisions in 1964,

Pirestone, Goodyear, Monsanto and Standard 0il of New Jersey,
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which did so in 1965 and International Harvestef, southern
Pacific and Texaco, which did so this year.

| I would like to use our Internatlional Harvester
work product as a working paper on whgch to talk thié
morning and to concentrate my remarks on some of the prob-
lens which we considered in drafting this language.

This provision is.only appropriate in a Jurisdic-
tion such as Delaware, where the statute itselfl Qoes not
spell ouf in substantial detall the scope of indemnifica-
tion which a corporation may provide for its directors and

officers. Other states besilides Delaware where I think the

law provides considerable breadth for a corporation to

determine by By~law or charter provision the scope of

indemnificatlon for its directors and officers are Colorado,

" Illinois, Indiana, Maine, Maryland, Michigan, Minnesota,

.Nebraska, Nevada, Ohio, Oregon, Pennsylvania, Rhode Island,

Texas, West Virginia and Wisconsin, : |
In a state such as New York the provision which

you have before you would be totally inappropriate because,'

there the state law 1is comprehensive and exclusive., In :

" fact, in New York, a By-law provision can be risky, since

it may inadvertently 1limlt indemnificatlon for directors
and officers of the corporation to something less than that RS

permitted by the statute. A number of New York corporations



9

¢

have recently enacted By~law proviéions. incideﬁtally,
I am not quite sure what happens where a New Yérk coru'
poration say 3 or 4 years ago got stockholder approval
for less liberal indemnification than the New York law
now provides--which applies, the By-law or the statute?
Turning to the specific language of the provision
before you, I would start by directing your attention to-
lines 53 to 69, which contain the core of thé pr§vision.;'
These lines state in effect, first, that every director
and officer who has been wholly successful in the relevant
litigation shéll, as of right, be entitled to indemnifica-
tion; and, second, that every director and officer who
has not.been wholly sﬁccessful shall be entitled, as of
'right, to indemnification if he meets a specified standard,
in the opinion of an independent arbiter.
The most fundamental feature in this'passage, I
would say, is that in every instance to which this By-law
is applicaﬁle the director or officer i; entitled to indeﬁ—

nification as of right, and not merely at the discretion

of the Board of Directors of the corporation., We felt that 
the only .way to protect both the director or officer seeking'
indemnificatién and the rest of the Board in according such
indemnification was to ﬁrovi@e such indemnification as Of

right. By doing so, first, even if there should be a change
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.in the management of the corporation as a result of a proxy
fight or othefwise, the director seeking indemnifiéétion
would be able to enforce his right against a reluctant
management. Second, and perﬁaps more important, bnly by
giving the director a right to his indemnification could

we protect the rest of the Board from being caught in the
middle, so to speak., That is, if indemnification were
discreﬁionary,‘the uninvolved directors could never be sure
in authorizing indemnification in a doubtful case whethepr
thgy were thereby ekposing themselves to a derivative
action for waste of corporate assets. On the other hand,
where indemnification is mandatory;—and you will not find
the following point spelled out in the words of the pro-
vision, but it is nevertheless a crucilal feature-~the Board
can, on advice 6f counéel, decline to provide indemnifica-~
tion to the directér seeking it; and thereby réquire him
to take his legal right to such indemnification into court
to obtain such relief. If the court decides in his favor,
I believe that the Board in thereafter paying indemnifica-
tion‘would be very well protected against a subsequent
derivative action charging it with waste of corporate
assets, I doubt if this system of insulating the Board
through court action could be achieved where indemnifica-

tion is discretionary, because a court may well refuse to
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determine a case'whereephe relief is still within the powerv
of the Board to grant or deny regardless of the court's
declsion, | |

. I can foresece at least three s;tuations which
could be considered doubtful cases, and which the Board
might want to have the protection bf a court decision before
paying indemnificatlion., One case would be the director or
officer seeking reimbursement for a criminal fiﬁe. Another
would be where a corporate official seeks reimbursement for
a Judgment paild to the corporation itself by way of a
derivative action. Tﬁird ié the situation where a director-
or officer is found liable for misinterpreting a point of
law-~could that.be considered misconduct?

Now a word wilith respect to the standard which the
director must meet. i stated that if he 1s wholly success-
ful he is entitled to indemnification without'meeting any
further requirement. ﬂines 78 to 85 set forth the defini-
tion of the term "wholly successful", In this definition
you will note that it is not necessary for the director or
officef to be successful on the merits. It is sufficient
‘that he be successful on a defense such as the statuteiof
limitations or some other sd~calléd procedural ground.

Qur definltion also includes the expiration of a reasonable

period of time after the making of a clzaim without the
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élaimant proceeding further, but 1t excludes any amount paid
by way of settlement, All settlements would be thrown into
the other type of indemnification, the indemnification pay-
able only upon the determination of the ipdependcnt arbiter.
The standard which the arbiter must apply in determining
whether indemnification is appropriate is found back at
lines 10 to 14: It is acting in good faith, in what the
director or officer reasonably believes to be the best intér—
est of the corporation and,.with respecé to criminal actions,
. having no reasonable cause to believe that ohe's conduct 1s
unlawful., We adopted this 1ahguage because it is very close
to the standards set forth in the New York and California
- . statutes with respectAto indemnification. Therefore, if
our standard is ever challenged, we can start ocne defense
by pointing out that it,seemed reasonable enough to the
legislétures of these two states.

Now turning back to the beginning of the provision,
the very first words state that the entire provision i;
limited "to the extent [to which it is] not inconsistent
‘with Delaware law as in effect from time to time"., This
language was not inserted merely to recite the obvious fact
that anyly-law provision must be subject to the law of the
state of incorporation. It was intended rather to establish

‘the elasticity which the whole provisian must have in light
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of the uncertainty of the current law governing indemnifica-
tion. The rest of the provision grants directors and
officers what we bellieve to be the broadest indemnification
that is reasonably defensible under the present state of the
law, but this introductory phrase recognizes that the law
may develop in such a way that portions of the provi »n méy
be rendered inoperétive. There is no intention, as demon-
strated by this phrase, to acéord relief beyond that which
is legally available. This we hope will forestall a judge
from decléring the entire provision illegal because a
portion of it turns out to be beyond the scope of indemnifi—“
cation pefmitted by state law.

Now I would like to point out se?eral places in
‘the provision to illustrate our effort to maké the scope of
the provision as broad as possible, so that no instance may
occur'in which the By-law does not provide indemnificatibn
for directors and officers to the full extent permitfed
under the relevanﬁ stéte's law. In lines 2 to 3 you will
hotice that the right to indemnification survivés the term
of service or death of the relevant director or officer.
In lines 14 to 22 you will notice that the definition of
"elaim, action, suit or proceeding" includes both derivative.
and nonderivative actions and civil, criminél, administra-

tive and investigative actions and all threats of such
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actioné and pﬁoceedings. With the growth of administrative
agencles relief for administrative proceedingé may well
become increasingly more important. In adding the word
"investigative" in this clause we were thinking of the pos-
sibility of Congressional investigations for instance.

You will notice in lines 23 to 38 tﬁat the core
poration may indemnify anyone who is a director or officer
of the corporationAfor any acts he may do not énly as such
director or officer but also for any agts in any capacity
in which he serves at the request of the corpogation in
other corporations or in any partﬁefShip, trust or similar
organization.- In this regard we were thinking, for ekample,
of 2 man who acts as a trustee under the corporation's
pension fund.

We deliberately departed from many precedents in
not providing indemnification for persons other -than diréc-
tors and officérs of the parent, along with the indemnifi-
cation for the "highér ups', We do not think it'necessary
to have stockholder appfoval of indemnification for the
lower echelon people simply because there is no conflict of
‘interest involved, i.e., we think it is properly within the
powers of a board to authorize indemnification of employees,
just as salary and fringe benefits are passed upon. How-

1

ever, we dld not want any possibllity to arise by implication,
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that this power of indemnification of subordinates was in
any way beilng takén away. Therefore, you will notice toward
the end of the By~law, at lines 97 to lOé; that there is a
general enabling sentoence wh;ch authorilzes the DBoard of .
Directors to indemﬁify'other employees of the corporation
and persons who are directors and officers of subsidiaries
(but who are not also directors or officers of the parent
itselfl). s .

IWith respect to employees below the rank of officer
of the corporation, we believed that where the indemnification
is mandatory? the class of persons tb which such right is |
accorded should be rather narrowly drawn., Otherwise, if
all employees were entitled as of right to indemnification,
the corporation could well be facéd with couﬁtless lawsuits
brought under such a provisilon. l

At lines 39 to 46 you will notice thét the terms
"liability" and "expense" include counsel fees, judgments—-
specifically inéluding fines and penalties-~and settlements.
Some of you may féise the question wﬁeﬁher relimbursement for
fines is.against public policy and accordingly a nullity.
Perhaps so in certain instances, but as I have indicated
earlier, I believe that this provision has the elasticity
to meet such a contingency. Moreover, as a matter of prine-

ciple, I can readily envisage a number of situations where
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criminal sanctions are imposed in which the culnability of
"the/director or officer 1s no éreater than thét invélved
whére he must stand responsible for.somo civilljudgment.
The antitrust ficld provides a number of instancos'where.
~this is truec. Pﬁilosophically, indermnification of é man
found gullty in a Split decision may well be‘jﬁstified.

With respect to directors and officers held liable
in derivati&e acfions, Professor Folk, in his revort to the
Delaware Corporation Law Revision Comﬁittéé in 1964, pre-
sented a very persuasive argument that in many instances
a director should at least be entitled to indemnification
for his expenses. Mr. Folk pointed out that in a number
of areas of corporétion law the line between lesality and
illegality is quite ambiguous at'present; such as the law
governiﬁg stock options, the rules with respcct to the
purchase by a corpération of its own stock to prevent Sﬁifts
of control, and the area of.corporate expenditures
gengfall& in connection with.pfoxy fights. The leading
treatise on indemnification prepvared by Washington and
Bishop also supports this proposition. |

Now, if I may, I would direct your atéention to
the paragraph beginning at line 86, which in essence authori-
zes the Board to advance expenses to a direct&r oprior to

the final disposition of the litisation brought against him,
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with the obligation on his part to reimburse the corporation
for/ such advances if it ultimately turns out that he is not
entitled to indemnification., This in many insténces could
be a crucial provision because, as you well know, any sub-
stantial lawsuit can be enormously expensive, This paragraph
may make it possible for a director or officer to retain
better legal counsel than he would otherwise be able to do--
more importantly, 1t tells a man that if he gets in trouble
his corpdration will see to 1t that he is properly defended,
The New York statute provides precedent for authorizing such
advances. \

The sentence beginning at line 94, which reads

"the rights of indemnification provided in this Article shall

be in addition to any rights to‘which any such director or
officer'may othérwiée be entitled by contract or as a matter
of law", and the paragraph beginniné at line 103, which
aﬁthorizes the Board‘of Directors to approve indemnificatiéh

" to the full extent permitted by Delaware law irrespective of
the other portions of this By-law provision, are baék-up
passages in caée the rest of the By-law does not it the
situation,'or has been declared illegal for one reééon or
another or has otherwise failed to serve the indemnification .

needs of the cofporation. For instance, it could turn out

that the provision which we have prepared is less liberal

e S
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than the Delaware law iﬁself, and does not provide for
indemnification in every instance where ilndemnification is
legally permitted. Another contingency, against'which this
backiup language provides, ls the posslibility that a court,
for some reason, may choose to declare all of the rest of
the By-law provision illegal{ In such a situation, hope~'
fully,fthié general authorization to the Boardaof directors
to provide indemnification to the full extént permitted by
law, will prevent the lapse of any time during which there.
is no ‘authorization in the By-laws‘for indemnification.

Stockholder approval of a matter such as ‘indem-
nification seems highly desirable to me, since it could be
of personal beﬁefit td each of the‘directors. Stockholder
approval precludes successful challenge to the provision
on the ground thaﬁ if was adopted by the board of directors
in conflict with the best interests of the corporation,

If you qO-éeek stockholder approval for a By-law
provision, I suggest ﬁhat you make it clear in your proxy
statement that the directors still have the poﬁer to change
the provision at any time. ‘ ~

In conclusion, I have been asked to comment briefly
Qon thg current draft of the‘proposed Delaware statute con-
cerning 1ndemnificat;on which may be forthcoming from the LT

Delaware Corporation Law Revision Committee. I believe
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copies have been distributed to you.

In summary, the proposed statute would explicitly
accord indemnification as of right to any director, officer
or employee who is wholly sdccessful in the relevant litiga-
tion.. It would further permit a corporat;on wlth respect
to non~derivative actions to authorize indeﬁnification for .
expensés, judgmenﬁs and settlements paid bj any director, |
\officer or eﬁplbyee who acts in good faith for a purpose
which he reasonably beliéves to be in the best interests
of the corporatidﬁ. With respect to derivative actlons,

a corporation'would be authorized to indemnify a director,
officer or employee for expenses only, buﬁnot even those
where he is adjudged 1iable.for négiigence or miscondudt,
unless such payment is authorized by a court. Finally, the
proposed statute would preserve what is ndw the last sen-
tence of the present Delaware indemnification provision;
which announces that the indemnification provided by the

rest of the'provision\is not exclusive of any other right

to indemnification to which the director, officer or employee
may be entitled under a By-law provision or otherwise.

With fespect to directors and officers.who aré
wholly successfdl in litigation brought against them, the
proposéd statute and our International Harvester By-law seem

to have the same coverage. The statute does, however, extend
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mandatory indemnification to non-executive employees, whereas
our B&—law makes indemnification for such employees discre-
Fionary with the Board.

- In non-derivative actions where the director or
officer is not wholly successful, the reach of the proposed
sta;ute and our By-law 1s about the same. ‘However, the
standafd of conduct in the proposed statute is less stringent
than in our By-law with respect to criminal actions. The
revised statute would not require that the director or offi-
cer have no reasonable cause to believe his conduct to be
unlawful. I would personall& question deleting this portion
of thé standgrd of conduct required of a director or officer
seeking indemnification,

- With respect to derivative actions in which the
director or officer'is not wholly succeséful,'there are.
several differences between our By-law and the proposed
statute, First, under the proposed statute there is no
indemnification permitted for expenses in connection with
matters as to which the person is adjudged "liable for
negligence or misconduct in the performance of [his] duty
to the corporation', unless specifically authorized by a
court, Ivthink the term "misconduct in the performancé of
[one's] dut& to the corporation" can be ambiguous in many

situations, particularly where the question of liability

<
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is one of law rather than fact. I believe that even where
there 1s a judgment against the director or offlcer in a
derivative actién he should be entitled to reimbursement
for his expenses, without the necessity of court approval,
if he can meet the standard set forth in the statute for
reimbursement in non-derivative actions.

Second, with respect to a director's'or,officer's
expenses in a defivative action which 1s settled, éhe pro=-
posed statute appears not even to require him to meet the'
standard of acting in good falth in what he reasonably |
believed to be the best interests of the corporation--the
standard required by the statute for settlements in non-
derivative actions. This strikes me as a very surprising
result, o

Third: the statute precludes the recovery of
amounts pald to the corporation itself by way of Judgment
of settlement. Our By-law does not specifically exclude
the possibiliﬁy ol reimbgrsement for Judgments and settle-
menﬁs paid to the corporation itself. However, it is hard |

to foresee a situation where such reimbursement. would be

appropriate, ;although it might be in a situation where a

3-judge court split on the question of culpability.
‘ Finally, I think that on balance the ambiguities

presented by the continuation of the exclusivity disclaimer,

I3
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‘the last sentence in the present Delaware statute, outweigh

any tenuous benefits that may be derived from it in the face
of such a comprehensive statute as 1s proposed by the Law
Revision Commlttee, and that if the rest of the proposed
statute were cleared up in the few respects I have mentioned
above, I think it would serve all concerned more effectively
if 1t were excluéive in the same way that the present New. -
Yérk/statute is. |
I hope that the foregoing comments wili be helpful
to you in reviewing your own corporation's situa@ion with
regard to indemnification, and.I look forward to your comments
and those of the other members of the panel in this regard.

Thank you.
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MORRIS, NICHOLS, ARSHT & TUNNELL

Du PONT BUILDING = WILMINGTON 1, DELAWARE
TELEPHONE OL 8-9201

Janvary 19, 1967

Henry M. Canby, Esquire

Richard ¥. Corroon, Esguire
Charles S. Crompton, Jr., Esquire
Charles ¥, Richards, Jr., Esqulire
Walter K. Stapleton, Esquire

Re: Corporation Law Revision Committee

Gentlemen:
Enclosed 1s sone recent correspondence on our
director indemnificatlion section, -

Sincerely yours,

SSA:Pw

Enclosures |
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PARIS 8¢

TELERPHONE: ELYSEES B404
CABLE: HUGHREED PARIS

January 11, 1967

S. Samuel Arsht, Esq.
3000 duPont Bulldlnv
Wilmington, Delaware 19801

Dear Mr.

changes.

or me if we can be of any further help to you.

Arsht:

Enclosed find my redraft of the proposed Delaware
indemnity statute and a memorandum discussing my suggested
In my draft additional material is underlined

and deletions are indicated by brackets.

The Subcommittee of the Committee on Corporation
Law of the Association of the Bar of the City of New York,
of which I am a member, appreciates hav1nd an opportunity -
to give you our suggestions.

Please do not hesitate to call on Bob McDowell

Very trul yours,

Fredrlc . Kllnk

Enclosures
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PROPOSED AMENDMENT OF DELAWARE LAW IN LIEU OF SECTION 122(10)

§ 146. Indemnification and insurance of officers,
directors, employees and agents.

(a) A corporation shall have power to indemnify any
person who is a party or is threatened to be made a party to

any pending or threatened action, suit or proceeding, whether

civil, criminal, administrative or investigative (other than
an action by or in the right of the corporation) by reason
of the fact that he [his testator or intestate] is or was a
director; officer, employee or agent of the corporation, or
is or was serving at the request of the corporation as a

director, officer, employee or agent of another corporation,

it

against expenses (including attorneys' fees), Jjudgments,

fines and amounts paid in settlement actually and reasonably
incurred by him in connection with such action, suit or pro-
ceeding, provided‘that there shall be no indemnification for
judgﬁents, fines and amounts paild in settlement or expenses,
including legal fees,'incurred in connection therewith, un-
less [the director, officer or employee] such perscn acted in
good faith for a pufpose which he reasonably believed to be in

the best interests of the corporation and, in criminal actions,

suits or proceedings, in addition had no reasonable cause

to believe that his conduct was unlawful. The termination of

any action, suit or proceeding by judgment, order, settlement,

conviction or upon a plea of nolo contendere or its equivalent,



shall not, of itself, create a presumption that the director
or officer did not act in good faith for a purpose which he
reasonably believed to be in the best interests of the corpo-

ration or that he had reasonable cause to believe that his

conduct was unlawful.

(b) A corporation shall have power to indemnify any
person who 1s a party or is threatened to be made a party to '

‘any pending or threatened action or suit by or in the right

of the corporation to procure a judgment in its favor by
reason of the fact that he [his testator or intestate] is or
was director, officer, employee or agent of the corporation,
or is or was serving at the request of the corporation as a
director, officer, employee‘or agent of another corporétion,
against expenses (including attorneys! fees) actually and
reasonably incurred by him in connection with the défense or
settlement of such action or suit, except that no indemnifi-
cation shall be made in respect of any claim, issue or matter
i}l as to which such person shall have been adjudged to be
liable for negligence or misconduct in the performance of his
duty to the corporation, unless and only to the extent that
[the Court of Chancery or the court in which such action or

sult was brought] a court having appropriate jurisdiction

shall determine upon application that, despite the adjudica- !
tion of liability but in view of all the circumstances of ‘

the case, such person is fairly and reasonably entitled to



indemnity for such expenses.as [the Court of Chancery or such

other court] such court shall deem proper, (ii) which has

been settled, unless a court having appropriate Jjurisdiction

shall determine that, under all the circumstances, such per-

son is entitled to indemnity, or unless it shall be determined

that such person was not guilty of negligence or misconduct

in the performance of his duty to the Corporation:

{A) by the Board of Directors by a majority

vote of a guorum consisting of directors who were not parties

to such action or proceeding, or in the absence of such a

guorumn,

(B} by independent legal counsel selected by

the Board of Directors, or

{C) Dby the stockholders.

(¢) A director, officer, employee or agent who has
been wholly successful on the merits or otherwise in defense
of any action, suit or proceeding or in defense of any clain,
issue or matter therein shall be indemnified against expenses
(including attorneys' fees) actually and reasonably incurred

by him {therein] In cornmection therewith.

(d) Expenses incurred in defending any pending or threatened

action, suit or proceeding, whether civil, criminal, administra-

tive or investigative, may be paid by the corporation in advance

of the final disposition thereof if authorized by the Board of

Directors or the stockholders.
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(e) A corporaticn shall have the power to purchase and

maintain insurance on behalf of any person who is or was a

director, officer, employvee or agent of the corporation or

is or was serving at the request of the corporation as a di-

rector, officer, employee or agent of another corporation

against any liability asserted against him in any such capac-

ity., whether or not the corporation would have the power %o

indemnify him against such liability under this Section.

(f) The indemnity authorized or reguired under this

Section shall not be deemed exclusive of any other rights

or agent
to which any director, officer,mx employee/may be entitled

under any by-law or resolution adopted by the stockholders,

any agreement [vote of stockholders], or otherwise and shall

inure to the benefit of the heirs, executors and administra-

tors of such & person.

o —————_ sy
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MEMORANDUM
To: S. Samuel Arsht, Esq. January 11, 1967
From: FJK
Re: Proposad Delaware Indemnity Statute

1. I have added the words "pending or threatened"
in paragraphs (a) and (b) so as to meke it clear (although
it is probably already the case) that indemnity may be af-
forded, particularly in the case of threatened derivative
actions.
2. I have deleted the words "his testator or
intestate” from paragréphs (a) and (b) and have redrafted
paragraph (d) (my paragraph {f)) to cover heirs, etc.
| 3. I have included agents to the class of persons
to whom indemnity or insurance may be afforded. - .
Y4, I believe that it is desirable, in the case
of criminal actions, to require that the person seeking
indemnity "had no reasonable cause to believe that his con-
duct was unlawful. "It seems to me that a corporation which
afforded indemnity to'a person who wilfully violated a crimi-
nal statute would be subject to considerable criticism. As i
you. know, tﬁe New York Business Corporation Law imposes such
a requirement.

5. 1 agree with the position taken as to derivative -
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actions, l.e., affording indemnity'only for expenses where

there has been an adjudication of liability in order to

avoid the circularity problem as to judgments and settlement

pajments discussed by Professor Bishop and others. However,

it ééems to me that it is desirable to specify the method of

determining whether or nét there has been a breach of duty

in the case of settled derivative actions and, accordingly, I

have added clause (ii) to paragraph (b). |
6. I have added a new paragraph (d) whiéﬁ author-

izes the advance of expenses prior to final disposition.

/ 7. I have also added a clause authorizing the
purchase of insurance. The insurance purchased by a corpo-
ration ought not be limited in coverage to matters as to
which the corporation could indemnify. As you know, there
has been a debate with respect to so-called directors? .’Lia.--~
bility insurance policies as to the allocation éf premiums
paid by the corporation (90%) and directors and officers (10%).
Such policies normally are written in two parts covering both
the corporation (to the extent it indemnifies) and directors
and officers to the extent the corporation does not indem-
nify them (with certain exclusions). I don't think anyore
really knows what a proper allocation of the premlums should
be, and this raises the question of whether or not a corpo-
ration is in effect paying part of the individual's share and

thereby indirectly indemnifying where 1t could not do so -



directly. It seems to me that a corporation ought to be
able to pay for what 1s essentlally directors! malpractice

insurance — it is really a form of additional compensation.



YALE UNIVERSITY I
: LAW SCHOOL B iaamn
o ( . -NEW HAVEN, CONNECTICUT A

JOSEPH W. BISHOP, JR. ¢ . .

4 January 16, 1967 '

i S. Solomon Arsht, Esq. . o o
B 3000 du Pont Building
. K _ Wilmington, YDelaware

Dear Mr. Arsht:

Through ‘the courtesy of Fredric I. Klink of the Association ] ' ;
of the Bar of the City of New York I have been furnished a ' :
. copy of the proposed revision of the present section 122 (10) i
of the Delaware Corporation Law. The language of the draft
in respect of indemnification of expenses incurred in
connection with the settlement of derivative suits seems to me
to raise interesting questions. For example, are amounts paid
‘the corporation within the meaning of the term "expenses™? -
Who will make the decision whether to grant or withhold ‘ '
indemnification in a particular case? Will judicial approval
’ of settlements be required, and, if so, will the court be ) R
empowered to restrict the corporation's power to indemnify .
expenses connected with such a settlement?

§

I realize, of course, that the answers to some or all of these

questions may be contained in other sections .of the draft
statute which I have not seen. I should be very grateful if
you could furnish me & copy of the draft in its present form.
If there is any charge for such a copy, please let me know.

PR

v o Sincerely yours,

Joseph W. Bishop, Jr.
- Professor of Law
JWB:bp
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YALE UNIVERSITY
LAW SCHOOL
NEW HAVEN, CONNEBCTICUT ¢ *3 ¢+ «~

JOSEPH W. BISHOP, JR. . » oy

4
PR

" Janvary 17, 1967
$. Samuel Arsht, Esq. \

Du Pont Building .
W:le:.ngton ’ Delaware >19801

RDear Mr. -Arsht:

Pirst, let me apologize for getting your name
wrong in the letter I sent you ‘yesterday. I
can only explain the slip by saying that an
~ old friend of mine named Solomon had just died
“ and that_the name was uppermost 1n 1 1y Jchoughts
&t the moment.

Fred Klink has sent me a copy of the latest
edition of the draft revision of Section 122
(10) of the DELAWARE CORPORATION IAW, which
answers one of the questions which I posed in
my letter to you. However, I would still be

. very grateful if you could let me have a copy
of the rest of the proposed new statute.

S:anerely yours,

wu%QwaQ.a{ A

JWB: bp
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MORGAN R.JONES

S. Samuel Arsht, Esq.

1 3000 duPont Building

Wilmington, Delaware
Dear Mr. Arsht:

Thank you for your letter of January 16 and the
enclosed draft section dealing with director indemnification.

I enclose half a dozen copies of our latest draft on
the subject, which I hope to get approved by the Bar Associa-
tion this week and promptly introduced in the Legislature.

We have decided to differ from your draft in two
major and a few minor respects.

1. We treat direct actions against a person and
derivative actions in the same way and permit indemnification
against amounts paid to the corporation itself in settlement.
We feel that today, under the Securities Exchange Act of 1934
and otherwise, many actions are brought which could be either
derivative or direct. Some times they are both. We do not
think that the procedure chosen by a plaintiff should make ény
difference in the substantive right of indemnification.

2. We have omitted your exception for cases where
there is an adjudication of negligence or misconduct. Instead
we have inserted in the standards that must be met by an in-
demnified person that he must act not only in good faith and
in a manner which he reasonably believed to be in or not
opposed to the best interests of the corporation, but ‘that
he be found to have acted with reasonable care. Obviously if

there is an adjudication for negligence or misconduct there .

can be no determination that he acted with reasonable care,
and there could hardly be a determination that he complied with
the other standards set forth.



L

4

t's

i

DRINKER BIDDLE & REATH

Mr. Arsht 2 Jan. 18, 1967

3. We have put the insurance clause at the end so
as to make it clear that the corporation can maintain insurance
against liabilities where the indemnification is not under the
statute but under a by-law, shareholders' resolution, etc.

4. I changed the section on advance payments by a
corporation to make it clear that advances are authorized if he
agrees to repay them unless it shall be ultimately determined
that the corporation is not authorized to indemnify him against
them. Your language says he must repay them unless he is

entitled to be indemnified, which would limit the agreement to

cases where there is a successful defense.

5. Certain other minor changes in phraseology have
been used in the interests of brevity and clarity, such as the
reference to "eligible person” in quite a number of places in
lieu of repeating the lengthy language used in the first clause
to describe the persons entitled to indemnity.

Sincerely yours,

A v&iw(

.

JM:W

cc: Mr. Sebring



48 WALL STREET S Ny
NEW YORK 5

January 18, 1967

S. Samuel Arsht, Esq.,
Morris, Nichols, Arsht & Tunnell,
Du Pont Building,
Wilmington, Delaware 19801.

Dear Sam:

Thank you for your January 1l letter. There
is a typo at the end of the first paragraph of the last
page: ‘"“suit" should be "Section." Otherwise, it seems
to me that this draft is a step in the right direction.

Despite the circular argument which Professor
Bishop has so eloquently promulgated, there seems to be
a respective segment of the Bar -- altiough I don't think
that anyone on my Committee is persuaded to that view ~=
who believe that even where there has been a settlement
or judgment in a derivative action, with the payment to the
corporation, such payment as well as the related legal and
other expenses should be reimbursable by the corporation
directly to the director and officer in question, provided
a court determines that he acted in good faith and, in view
of all the circumstances, should fairly and reasonably be
indemnified. Perhaps this 1s best illustrated by the
indemnity provision included in the By-Laws of American
Sugar Company set forth in the enclosed Proxy Statement.
While, as indicated above, I do not adhere to this view,
and doubt that it 1s sound, you should appreciate that
some thoughtful lawyers are still espousing it.

Sincerely yours,

el

.

Robert A. McDowell .



§.410. INDEMNIFICATION .OF DIRECTORS, OFFICERS AND [OTHER

PERSONS] AUTHORIZED REPRESENTATIVES - [Unless the articles

provide otherwise, a business corporation shall have power
to indemnify any and all of its directors or officers or former

directors or officers, or any person who may have served, at

its request, as a director or officer of another corporation

in which it owns shares of capital stock or of which it is

a creditor, against expenses actually and necessarily incurred

by them in connection with the defense of any action, suit

or proceeding in which they, or any of them, are made parties

or a party by reason of being or having been direétors or officers
or a director or officer of the corporation or of such other
corporation, except in reiation to matters as to which any

such director or officer or former director or officer or person
shall be adjudged, in such action, suit, or proceeding, to |
be liable for negligence or misconduct in the performance of
duty. Such indemnification shall not be deemed exclusive of

any other rights to which those indemnified may be entitled

under any by-law, agreement, vote of shareholders, or otherwise.]

A. A business corporation shall have power to indemnify in

the manner and to the extent provided in this section any person

—— m— dp———————t it et

of the corporation, or as a director or cfficer of another

corporation at the request of the corporation because of its

interest in such other corporation, or who at any time has



served or serves in any other capacity as a duly authorized

representative of the corporation.

B. Whenever any such eligible person is made or threatened

to be made 5 party to an action or proceeding, whether civil

———

or criminal, by reason of action or inacticn in such capacity,

st

the corporation may indemnify him against judgments, fines

and reasonable expenses (including attorneys' fees) reasonably

incurred by him in connection with such action or proceeding

or threatened action or proceeding, or any appeal therein,

as well as amounts paid in settlements, if the matter is disposed

of by judgment or settlement or otherwise, and §£1i§ determined

by a court having appropriate jurisdiction, or as provided

in paragraph C below, that such eligible person acted in good

faith with reasonable care and in a manner which he reasonably

— omet e —

corporation, and, in criminal actions or proceedings, in addition,

that he had no reasonable cause to believe that his conduct

was unlawful.

If such eligible person is successful in the defense of

such an actual or threatened action or proceeding, on the

—s——

merits or otherwise, the corporation shall so indemnify him

totally if successful in whole and proportionately if successful

i& part.

The termination of any such action by judgment, order,

settlement, conviction or upcn a plea of nolo centendere or.

its equivalent shall not of itself create a presumption that



any such eligibiesperson did not act in good faith, with reasonable

care and in a manner which he reasonably believed to be in

or not opposed to the best interests of such corporation, or

that in criminal actions or proceedings he had reasonable. cause

to believe that his conduct was unlawful.

C. Any indemnification under subsection B of this section

(unless ordered by a court) shall Eé made by the corporation

only if authorized in the specific case:

(1) by the bcard of directors upon its determination

that the eligible person has met the applicable standard Qg

conduct set forth in subsection B of this section, made by

majority vote of a quorum consisting of directors who were

not parties to such action or proceeding, except that if such

a quorum is not obtainable, or if the board so provides, such

determination may be made by independent counsel in a written

opinion that indemnification is proper in the circumstances

because the applicable standard of conduct set forth in subsection

B of this section has been met by such eligible person or

(2) Eg'the shareholders upon their determination (which

may be based upon the written opinion of independent counsel

as provided in clause (1) of this section) that the eligible

person has met the applicable standard of conduct set forth

in subsection B of this section.

D. Expenses incurred in defending a civil or criminal

action or proceeding may be paid by the corporation:in advance




the final disposition of such action or proceeding if authorized

15

the board of directors or shareholders in the manner provided

'in subsection C of this section upon receipt of an undertaking

by or on behalf of the eligible person to repay such amount

unless it shall ultimately be determined that the corporation

is authorized by this section 3 to indemnify him against such

expenses.

E. The indemnification authorized hereunder shall not

exclusive of other rights to which any eligible person may

be
be entitled under articles or by-laws, resolution of shareholders
or

otherwise, shall continue as to a person who has ceased

to be such an éligible person and shall inure to the benefit

of the heirs, executors and administrators of such a person.

F. A business corporation shall have power to maintain

insurance on behalf of any such eligible person against any

liability asserted against him in such capacity whether or

not the corporation would have power to indemnify him against

such liability.




W.F.KENNEY

SHELL OIL COMPANY

50 WEST 507% STREET ;
NEW YORK,N.Y. 10020 i

December 15, 1966

[ PSRN

VICE PRESIDENT AND GENERAL COUNSEL

Mr. Henry M. Canby
Richards, Layton and Finger
1072 DuPont Building
Wilmington, Delaware 19801

Dear Henry:
Belatedly, here are my comments to proposed Section 146,

After talking with you on the telephone, I re-read the proposed
draft and must agree with you that subparagraph (d) probably means that a
corporation by by-law may provide a right of indemnification independently
of subparagraphs (a) and (b). As so read, the only limitation on sub-
paragraph (d) would be (1) the mandatory right of indemnification provided
by subparagraph (c), and (ii) any public policy limitation proscribed by
the Delaware courts.

As to the latter, the legislabure should have a paramount péwer
over the courts to establish public policy with respect to the power of a

‘corporation to indemnify its directors, your stock option cases notwith-

standing.

Despite the foregoing comment on subparagraph (d), I am still
concerned whether a court might not hold under an unfavorable factual
situation (and this is where public policy would probably come in) that a
corporation by by-law cannot provide for indemnlty against a lower standard

'of conduct than that required under subparagrephs (a) and (b). If sub-

paragraph (d) means anything, it must mean that a corporation has that
right, but if this is the intent of the legislature perhaps it should be
made clearer so that a'court could easily reconcile subparagraph (d) with
subparagraphs (a) and (b) and thus avoid the problems which we have had
with it. One way this might be accomplished would be to introduce sub-
paragraph (d) with: "Notwithstanding the provisions of paragraphs (a) and
(b) of this subsection...” .

Further, I think the statutory mendatory right of indemnification
(subparagraph (c)) should be restricted to one who has been wholly
successful on the merits. I think "or otherwise" should be stricken. A
corporation should not be required to indemnify a crook merely because he
was successful on some technical defense. If a corporation by by-law
wishes to provide such a broad indemnity, 1t is free to do so by reason of
subparagraph (d). : - T ' ..



Mr., Henry M. Canby 2

At a meeting which I attended about a month ago, the comment was
also made that subparagraph (a) should be expanded to cover an additional
standard of conduct commonly found in some of the newer by-laws in dealing
with criminal proceedings, typical: "and with respect to any criminal
action or proceeding, had no reasonable cause to believe that his conduct
was unlawful”. If this is more than definitive of "good faith", it can
always be superimposed by a by-law provision written within the liberties
of subsection (d).

We further note that section lhl(f) of the current statute
provides, inter alia, that a director shall be fully protected in relying
in good faith upon the books of account or reports made to the corporation
by any of its officials. In our view, thls section affords a director
broad protection when he acts in a representative capacity and relies in
good falth on corporate reports. It permlts exoneration from liability to
the corporation in many, if not all, areas of board activity when the
board is of a type which is not actively involved in the day-to-day menage-
ment of the corporatlion. We think that this provision should be retained
(1) as a statutory right of exoneration, and (ii) as a stetutory recognition
that a by-law provision containing such a right of exoneration conforms
with the public policy of the state.

The foregoing notwithstanding, I think a good Job of drafting has

been done with the proposed new Section 146. I leave to your good Judgment
as to whether any of the foregoing comments are deserving of consideration.

With best regards.

Very truly yours,

W)‘%ﬁ Kenney ’f4;;7



MEMORANDUM

TO: ! S. Samuel Arsht, Esquire
1 /Richard F. Corroon, Esquire
Charles 8. Crompton, Jr., Esquire
. Charles F. Richards, Jr., Esquire
‘Walter K. Stapleton, Esquire

FROM: Henry M. Canby, Esquire

I attach a recent paper which bears on the subject of
indemnification. I call your attention especially to pages 18 through

22,

HMC:pas

1/5/67
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COMMITTEE ON CORPORATE LAWS

Re: Proposal to revise Section 4(c) of the Model Business Cor-
poration Act concerning indemnification of directors and
officers by (1) providing Alternative Section 4(0) authorizing
indemnification "as permitted by this Act", and granting the
power to maintain 1nuurance, and (2) providing a companion
Alternative Section 4A which would deal specifically with
indemnification. Section 4A, pursuant to action of the
Committee, provides the same standard of conduct for both
derivative suits and third party actions.

fAlternative] §4. GENERAL POWERS
Each corporation shall have power:

. + « (0) to indemnify, as permitted by this Act,

! D e
?g,{/év4>23, e any person who at any time has served or serves as
' 3 .

a director or officer of the corporation, or as a
director or officer of another corporation at the
request of the corporation because of its interest
in such other corporation, or who at any time has
served or serves 1n any other capacity as a duly
authorized representative of the corporation against
any liability asserted or incurred in that capacity;
and to maintain insurance on behalf of any such
perscn against any liability asserted against hiam
in any such capacity, whether or not the corpora-
tion would have power to indemnify him against such
liability under any other provision of this Act.

* Ok ¥

[Alternative] SECTION 4A. PROVISIONS CONCERNING INDEMNIFICATION
OF DIRECTORS, OFFICERS AND AUTHORIZED REPRESENTATIVES.

Each corporation shall have power to Iindemnify

any person who at any time has served or serves as



a director or officer of the corporation, or as a

director or officer of another corporation, at the

request of the corporation because of its interest

in such other corporation, or who at any time has

served or serves 1in any other capacity as a duly

authorized representative of the corporation as

follows:

A.

Whenever any such person is made or
threatened to be made a party to an action
or proceeding, whether civil or criminal,

by reason of action or inaction in such
capacity, the corporation may indemnify

him against judgments, fines and reasonable
expenses (including attorneys' fees) reason-
ably incurred by him in connection with such
action or proceeding or threatened action or
proceeding, or any appeal therein}‘as'y?}{
as amounts paid in settlements,w?£3a;}{é;gh
director, officer or authorized representa-
tive is successful in the defense of such
action on the merits or otherwise, totally
if successful in whole and proportionately
if successful in part; or (ii) in the event
that the matter is disposed of by judgment
{other -than-as -set " forth -in- (1)-above) or

settlement or otherwise, it is determined



by a court having appropriate Jjurisdiction
or as provided in B below that such director,
officer or author;zed representative acted
in good faithégggi;:gﬁgggggughich he reéson—
ably believed to be inAthe best interests
of the corporation and that-his. conduct.
equitably-and fairly merits such indemnity,
and, in criminal actions or proceedings,
in addition, that he had no reasonable cause
to believe that his conduct was unlawful.
The termination of any such action by
Judgment, settlement, conviction or upon a
plea of nolo contendere, or its equivalent,
shall not in itself create a presumption

that any such director, officer or authorized

representative did not act in good faith,

(tf/{/-«;L bim £ Vvt

for-a-purpose which he reasonably believed
to be in the best interests of such corpora-

tion, or -that-his-conduet—-did not equitably

£in C/;.,‘L

and-fairly-merit-such-indemnity, or thagqhe
had reasonable cause to believe that his
conduct was unlawful.

Any indemnification under paragraph A (unless
ordered by a court) shall be made by the
corporation only if authorized in the specific

case:

W e N
st Aol g e fTrzovel 5



by the Board of Directors upon its deter-
mination that the director, officer or

authorized representative has met the

' applicable standard of conduct set forth

in paragraph A, made by majority vote of

a quorum consisting of directors who were
not parties to such action or proceeding,
except that if such a quorum is not obtain-
able with due diligence, or if the Board so
provides, such determination may be made by
independent legal counsel in a written
opinion that indemnification is proper in
the circumstances because the applicable
standard of conduct set forth in paragraph
A has been met by such director, officer

or authorized representative, or

by the shareholders upon their determina-
tion (which may be based upon the written
opinion of independent legal counsel as.
provided in clause 1) that the director,
officer or authorized representative has
met the applicable standard of conduct

set forth in paragraph A.

Expenses incurred in defending a civil or

criminal action or proceeding may be paid by

the corporation in advance of the final
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disposition of such action or proceeding if
authorized by the Board of Directors in the
manner provided in paragraph B upon receipt

of an undertaking by or on behalf of the
director, officer or authorized representative
to repay such amount unless it shall ultimately
be determined that he is entitled to be
indemnified by the corporation as authorized
in this Section.

Any indemnification which may be authorized
hereunder shall not be excluéive of other
rights to which any director, officer or
authorized representative may be entitled,
shall continue as to a person who has ceased
to be such director, officer or authorized
representative and shall inure to the benefit
of the helirs, executors and administrators

of such a person.

Notwithstanding the foregoing, the corporétion
shall have power to make any other indemnifica-
tion that shall be authorized by the Articles
of Incorporation or by any by-law or resolu-

tion adopted by the shareholders after notice.
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Memorandum for Messrs. Arsht and Canby

DELAWARE CORPORATION LAW REVISION COMMITTEE

I have reviewed pages 1 through 19 of Folk's
Report on Close Corporations. I make the following

suggestions:

1. The suggested revision of § 141(b) appear-
1ng in Section 1 of the Report at page 5 already appears

in the revision of § 141(b).

e

2. I favor the adoption of Folk's suggestion ~

in Section 2 of his Report at page 5 and propose that
the last sentence of our presently revised § 141(b) be

changed to read as follows:

"The directors shall hold office until their
successors are respectively elected and quali-
fied. A majority of the total number of di-
rectors shall constitute a quorum for the trans-
action of business unl the certificate of
1ncorporat10n requirels a greater number. Unless
requlred the by-laws may provide that a
number less than a majority shall constitute a
quorum which]in no case shall be less than one-
third of theg total number of directors nor less
than two d ectors, except that when a board
of one diyector is authorized under the provi-
sions of/this section, then one director shall

~constityte a quorum. The vote of the majority

of the/directors present at a meeting at which

a quoyum is present shall be the act of the board
unlegs the certificate of incorporation shall
require a vote of a greater number."

ot




Memorandum for Messrs. Arsht and Canby
Page Two
December 13, 1966

3. I favor the recommendation contained in
Section 3 at page 6 of the Report and suggest that
§ 223(a) be further revised as follows:

""(a) Unless otherwise provided in the
certificate of incorporation or by-laws,
vacancies and newly created directorships
resulting from any increase in the authorized
number of directors may be filled by a majo-
rity of the directors then in office, though

‘ less than a quorum, or by a sole remaining
af . director. If by reason of death or resigna-
s s

““tion or other cause a corporation should &t

any.time have no directors in office, then

any officer or any stockholder or an executor,

administrator, trustee or guardian of a stockholder,

or other fiduciary entrusted with like respon-

sibility for the person or estate.of a stockholder,

may call a special meeting of stockholders in

accordance with the provisions of the certificate

of incorporation or the by-laws, or may apply

to the Court of Chancery for a decree summarily , -

ordering election as provided in § 224. w e

O/ A

4. TFolk's recommendation in Section 4 at page 7

of his Report already appears in revised § 141(f). At
page 18 Folk suggests some language which would permit
less than all the directors to consent to action. He
favors the requirement of unanimous consent and I agree.
Query, however, whether my position is inconsistent to
the revision now contained in § 228(b)?

5. The subject matter of Folk's discussion in

Section 5 at page 8 has been dealt with in our revision
of § 228(b).

6. I would follow Folk's recommendation in
Section 6 at page 10 of the Report and insert "or of any
other securities having voting power'" after ''thereof" in
the second line of § 102(b)(4). !
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Memorandum for Messrs. Arsht and Canby
Page Three
December 13, 1966

7. I agree with Folk's comment in Section 7
at page 11 of the Report.

8. I would add a new § 242(&)(4) in accordance
with the recommendation in Section 8 at page 11 of the
Report as follows:

"(4) Whenever the certificate of incor-
poration shall require for action by the board
of directors,by the holders of any class or series
of shares or by the holders of any other securi-
ties having voting power the vote of a greater
number or proportion than is required by any sec-
tion of this title, the provision of the certifi-
cate of incorporation requiring such greater vote
shall not be altered, amended or repealed except
by such greater vote."

9. The substance of Folk's recommendation in
Section 9 at page 12 of the Report already appears in
subsection (c¢) of revised § 218.

10. I favor expanding § 218 to include reference
to irrevocable proxies as discussed in Section 10 at page
13 of the Report. I would reletter present subparagraph
(d) of § 218 and insert a new subsection (d) as follows:

"(d) A duly executed proxy shall be irre-
vocable if it states that it is irrevocable and
if and only so long as it is coupled with an
interest sufficient in law to support an irre-
vocable power coupled therewith. Without limit-
ing the general provision of the foregoing, a
proxy is coupled with an interest and is irre-
vocable if it is held by any of the following
persons or his nominee:

"(1) A pledgee under a valid pledge;

"(2) A person who has agreed to purchase
shares under an executory contract of sale;



Memorandum for Messrs. Arsht and Canby
Page Four
December 13, 1966

"(3) A creditor who extends or continues
credit o the corporation in consideration of the
proxy if the proxy states that it is given in
consideration of the extension or continuation
of credit, the amount thereof and the name of the
creditor;

"(4) A person who has contracted to
perform services for the corporation if his
contract of employment requires such a proxy
as part of the consideration therefor and if
the proxy states that it was given in considera-
tion of the contract of employment and states
the name of the employee and the period of em-
ployment contracted for; or

"(5) A person, including an arbitrator,
who has been designated to vote shares by or in
the manner provided in a voting agreement author-
ized by subsection (c) of this section.

"Any proxy which is irrevocable under the provisions
of subparagraphs (1), (2), (3), (4) or (5) of this
subsection shall become revocable, as the case may
be, when the pledge is redeemed, or the executory
contract of sale of shares is performed, or the

debt of the corporation is paid, or the period of
employment is terminated, or the voting agreement

is terminated. An irrevocable proxy permitted by
this section shall not be effective beyond ten years
from the date of its execution, but the parties may
extend the duration for as mapyadditional periods,
each not to extend ten years, as they may desire.
The validity of an irrevocable proxy, otherwise
lawful, shallmot be affected during a period of

ten years from the date when it was created or .
extended as provided herein by the fact that under
its terms it will or may last beyond such ten-year
period. Any extension of the proxy shall not affect
the rights or obligations of persons not parties



Memorandum for Messrs. Arsht and Canby
Page Five
December 13, 1966

thereto. A purportedly irrevocable proxy may
be revoked by a purchase of shares subject to -
this proxy unless the existence of the proxy
and its irrevocability is conspicuously noted
on the certificate representing the shares or
is actually known to the purchaser."

11. The substance of Section 11 at page 15 of
the Report is already included in § 218(b) and (d).

12. I see no nece551ty for this provision 1n
view of other provisions in § 218.

RicHard Corroon,
Vice Chairman.

RFC:mp
c.c. C. S. Crompton, Jr., Esq.

C. F. Richards, Jr., Esq.
W. K. Stapleton, Esq.
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December 21, 1966

Memorandum to Messrs. Arsht and Canby

I enclose copy of a letter I have received

helpful.

Enc..v//

c.c.

from Ernie Folk.

C. S. Crompton, Jr., Esq.
C. F. Richards, Jr., Esq.
W

It seems to me that his comments are

Richard F. Corroon

(Enc.)
(Enc.)

. K. Stapleton, Esq. (Enc.)

ety

]
;
|
|
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S. SAMUEL ARSHT
HENRY M. CANBY

ELISHA C., DUKES
SECRETARY OF STATE OF DELAWARE

DANIEL L. HERRMANN
DAVID H. JACKMAN
ALFRED JERVIS
IRVING MORRIS

MRS, MARGAREY S, STOREY i
DIRECTOR CORPORATION DEPARTMENT o

DEPARTMENT OF STATE OF DELAWARE
B8ECRETARY

Memorandum to Messrs. Arsht and Canby

I enclose my attempt to simélify‘s 244, T have
made the following changes:

1. As I read present subsection (b), there are
at least fourteen different manners in which capital can
be reduced. I think that many of these manners overlap
and that they can be consolidated into a smaller number.
Subsection (a) of the enclosure represents my efforts in
this regard. I have not attempted to change the substance S
of present subsection (b) and any such change is inadvertent. |

2. I have changed the order of present subsections
(a) and (b) in the interest of logic.

3. I have made some minor language changes in .
. present subsection (a). a

A/ 4. There are minor language changes in subsection

X

5. I have changed subsection (e) to provide for .
publication only once instead of three times. The concept
of protecting creditors by publishing notice seems slightly
archaic. I would be willing to eliminate the requirement
of publication, but, if it is to be kept, I believe a single
publication should be sufficient.

Richard F. Corroon,
Vice Chairman

RFC:mp .
c.c. arles S. Crompton, Jr., Esq.
Walter K. Stapleton, Esquire

Charles F. Richards, Jr., Esq.

x\\\\\\ Encs. ) -
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Memorandum for Messrs. Arsht and Canby

Sometime ago, I was given the task of revising
§ 366 of Title 10 to eliminate the possibility of another
Breech situation, where Mr. Breech had his shares of
Ford Motor Company sequestered to compel his appearance
in an action involving TWA, which had no connection with
Ford. I have prepared a draft so providing.

Jim Latchum also thinks the statute should be
changed with respect to the release of property after a
general appearance has been entered. The draft also
covers this:point.

The first change may raise constitutional
questions. As revised, the statute would permit an indi-
vidual plaintiff to sequester whatever he could find 'in
this State, whereas a corporate plaintiff would be limited
to seizing shares of its own stock. I gave considerable
thought to limiting seizure to property which bears some
relation to the controversy. However, this raises ex-
tremely difficult questions of drafting and administra-
tive and statutory problems.

Richard F. Corroon
RFC:mp
c.c. C. S. Crompton, Jr., Esq.
C. F. Richards, Jr., Esq.
W. K. Stapleton, Esq.
Encs.
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DELAWARE

CLARENCE A. SOUTHERLAND
CHAIRMAN

RICHARD F, CORROON
VICE CHAIRMAN

S, SAMUEL ARSHT
HENRY M. CANBY

ELIsHA C. DUKES
SECRETARY OF STATE OF DELAWARE

DANIEL L. HERRMANN

DAvVID H. JACKMAN

ALFRED JERVIS

IRVING MORRIS

MRS, MARGARET &, S8TORKY
RIRECTOR CORPORATION DEPARTMENT
DEPARTMENT OF STATE OF DELAWARE

SECRETARY

CORPORATION LAW REVISION COMMITTEE
350 DELAWARE TRUST BUILDING
WILMINGTON, DELAWARE 19801

February 20, 1967

S. Samuel Arsht, Esquire

Morris, Nichols, Arsht & Tunnell
3000 DuPont Building

Wilmington, Delaware 19801

Dear Sam:

Your letter of February 15 to Henry and me
arrived while I was out of town.
be flattered that the American Bar Association Committee
has decided to follow the Delaware draft.
all the changes suggested by Orvel Sebring, except for
one. I think "or not opposed to'" means exactly what it

says and am surprised that the members of the ABA

Committee were confused by the phrase.
quoted language adds something to the draft.
I do not feel strongly on this point, I would vote to

keep the phrase in the proposed Delaware statute.

RFC:mp

Sincerely yours,

c.c. Henry M. Canby, Esquire
Charles-S. Crompton, Jr., Esquire
Charles F. Richards, Jr., Esquire
Walter K. Stapleton, Esquire

Naturally, we should

I agree with

I think the
Although

P U



June 21, 1966

1, Still Open

1) 143, 144, 145

2) 159

3) 243, 244, 245

4) 284

5) 311, 313, 314

6) Subchapter XII through XV

7) § 251 « R, ¥, Corroon to propose amendment to parmit
cash sgueege~out, H, M, Canby requests foreign domestic
90% power in 251 or 253,

8) § 255 « R, ¥, Corroon requested at 30th meeting to change
(b) and (e¢) to provide for case where all "members" are
same as “governing body" so two votes are not required,

2. Naw Chapter II - Cloge Corporation

§ 7 - Open - discussed at W, K, Stapleton meeting (23rd
meeting,
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Chatrman of axd

§ 132
§ 251-256
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MORRIS, NICHOLS, ARSHT & TUNNELL

Du PONT BUILPING = WILMINGTON 1, DELAWARE
TELEPHONE OL 8-9201

January 16, 1967

Henry M. Canby, Esquire

Richard F. Corroon, Esquire
Charles F. Richards, Jr., Esquire
Charles S. Crompton, Jr., Esquire
Walter K Stapleton, Esquire

Re: Corporaition Law Revision Commlttee

Gentlenmen:

Enclosed are copies of the November 28, 1966,
drait of amendment to the Pennsylvania Business Corpora-
tion Law and the January issue of the Pemnsylvania Bar
Association quarterly which contains the Pennsylvania
committee'!s report beginning at page 201.

The enclosed papers were sent o me by Me. John
Mulford, of Drinker, Biddle and Reath, who is chairman of
the Pennmsylvania Bar Assoclation corporation law committee
which is sponsering the new statute.

Sincerely yours,

S/ Sgmuell Arsht
SSA:fw

Enclosures

|
1
|
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SUBC APTER XIV. FOREIGN CORPORATIONS

A RN
§ 341, ﬂQua Hé}uthﬂ ‘ﬁ do business in State; procedure i
= (b)\JcmpmdmmK&%mh%ﬂkkaM@Rthmmxxwyxxmé

KbrsestoD e MR 25%0Es, shall do any business in this State, through
. or by branch offices, agents or representatives located in this Statﬁ,
until it shall have filed in the office of the Secretary of State of tms
State a certified copy of its charter a%&x&ﬁﬁ&% of-Emes O M
authorized agent emagesmts in this Statey togétler with a sw“’”%*n state— »
ment of the assets and liabilities of the corporation, and shall have S ,
© paid to the Secretary of State, for the use of the State, $25. , i 5;
l (8) The certificate of the Secretary of State, under his seal of . i
' office, of the filing of the charter shall be delivered to the agent o :
. agemts upon the payment to the Secretary of State of the usual fecs s
i for making certified copies, and the certificate shall be prima facie
evidence of the right of the corporation to do business in this State,
(&) The Segretary of State, after issuing the certificate preseribed
i l in subsection (§) of this scction, and delivering it to the agent er

ageuts-of the foreign corporation shall issue a certificate to the pro-
thonotary of each county of this State containing the name of the

T e T S T

i agent ewsegmtts of the forcign corporation, and the state in which it~ ; 1‘

i is incorporated. C ¢ i

A e e e ; ;
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New Provision
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§342. Additional requirements in case of amendment
of charier, merger oreensotidetion—

Every foreign corporation admitted to do business in this State
which shall amend its charter f.rom tune to time or shall be a party fo a

is;e:gaaimed:, shall within 30 days after the time the amendment or merger
or-eseonsoiidetion becomes effective, file with the Secretary of State of this
State a copy of the amendment or a copy of the articl

e gfger or con-
solidation, duly certified by the proper officer of the iﬂ‘ea;y WHich the

corporation shall have been incorporated or under the laws of which the
merger erconsolidatien was effected.

-Neo-chanmge-suggested.
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Current Section NuMber
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CURRENT TEXT
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§ 343, Exceptions to requircments

! New

laws of Yhe United States, shall be decmied to be doing business in this

] Ny corporation created by the laws of any other state, or the

State, nok shall the corporation be required to comply with the provi-
sions of scitions 341 and 342 of this title, under the following condi-
tions, or any of them—

(1) Ifit\is in the mail order or a similar business, merely receiv-
ing orders by \mail or otherwise in pursuance of letters, circulars,
catalogs, or othér forms of advertising, or solicitation, accepting the
orders outside thiy State, and filling them with goods shipped into thls
~ State from without, same;

(2) If it employs salesmen, either resident or traveling, to solicit
orders in this State, either by display of samples or otherwise (whether
or not maintaining sales offices in this State), all orders being subject
to approval at the officgs of the corporation without this State, and
all goods applicable to the orders being shipped in pursuance thereof
from without this State td, the vendee or to the seller or his agent for
delivery to the vendee, and, if any samples kept within this State are
for display or advertising purposes only, and no sales, repairs, or

__Teplacements are made from tock on hand i in thxs State,

|

Section Number

e S Gl Rk e R e

[P eI s veen e e

P,

(3) If it sells, by contract cons matcd outsxde this btatc, and .
agrees, by the contract, to deliver into, from without this State, ma-
chinery, plants, or equipment, the constryction, erection or installation \

lof which within this State requires the sypervision of technical engi-
Ineers or skilled employes performing services not generally available,
and as a part of the contract of sale agree§ to furnish such services,
and such services only, to the vendee at the time of construction, erec-
tion or installation;

(4) If its business operations within this State, although not fall-

ing within the terms of paragraphs (1), (2), and (3) of this section,
\or any of them, are nevertheless wholly interstate in character;

(5) If it is an insurance company doing bu3{ness in this State.
The provisions of this section shall have
the quest:on of whether any foreign corporati
service of process and suit in this state under Secon 353 of this
Title. . S

-

g
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o srequired 1o comp&y with the provi- ?
sions‘of sections 341 and 342 of this title, undeaﬁs following condi-

Y HiOnS, eee-er O —

- (1) I it is in the mail orderoras
*  ing orders by mail or otherwise in pu
; catalogs, or other forms of advertising,
i orders outside this State, and filling them with
! State from without same;
: (2) 1f it employs salesmen, either resident or traveling, to solicit

orders in this State, either by display of samples or otherwise (whether

or not maintaining sales offices in this State), all orders being subject

al t the offices of the corporation without this State, and

rders being shilpped n puistiaice thesant
or to the seller or his agent for\

imilar business, merely receiv-
rsuance of leliers, circulars,
or solicitation, accepting the
goods shipped into this

{a appruv
) . all goods applicable to the o
[ from without this State to the vendee

delivery to the vendee, and if any samples kept within this State are

for display or advertising purposes only, and no sales, repairs, or
' replacements are made from stock on hand in this State;
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(3) If it sells, 'g&wcon{ra»c‘t consummated outside this State, and
aree b > by ct con mated outside this State
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| neers or shillal e :Se requires the supervision of technical engi-
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;1'1)) If it is an insurance company doing business in this State.
th.e 1e provisions of this section shall have no application to
question of whether any foreign corporation is subject to
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§344. Annual report

On or before the 30th day of June in each vear, a foreign
corporation doing business in this State shall file a report with the
Secretary of State. The report shall be made on behalf of the corpo-
ration by its president, secretary, treasurer, or other officer duly
authorized so to act, or by any two of its directors, or by any two of
its incorporators in the event its board of directors shall not have been
elected. The fact that an individual's name is signed on a certification
attached to a corporate report shall be prima facie evidence that such
individual is authorized to certify the report on behalf of the corporation;
however, the official title or position of the individual signing the corpo-
rate report shall be designated. The report shall be on a calendar year
basis and shall state with the degree of particularity required by section
102a {2) of this title, the location of its principal office in this State; N
the name of the agent upon whom service of process against the corpo-
ration may be served; the location or locations (city or cities, town or
towns, street or streets, and number of same, if number there be) of
the place or places of business of the corporation without this State;
the name¥® and addresses of all the directors and officers of the corpo=~
ration and when the term of each expires; the date appointed for the next

annual meeting of the stockholders for the electioxlxtof d&} relcto%s; the, number
of shares of each class of the capital stock which, is &eﬁ yfssue)&,ﬁ‘é’%,w% pan vedue
sharosrastially,

nd the number of

OI-Bac e < SHED LOCK WG : 58 )
and thé- amount of par value actually issued; the amount of capital invested

in real estate and manufacturing in this State, and the tax paid thereon; and,
if exempt from taxation for any cause, the specific facts entitling the corpo-

ration to exemption from taxation.

A0 a

No change suggested.

*So enacted.



§345. Falilure to file report

Upon\?,‘\gailure, neglect or refusal en-the—part of any foreign
corporation to file an annual report as required by section 344 of this
title, the Secretary of State shall investigate the reasons therefor and
shall terminate the right of the foreign corporation to do business within
this State unon failure of the corporation to file an annual report within
any two-year period.

Nechang ggested.




prothorotaries® dutles and fee

The prothofiotark in each county of this State shall procure
and keep a book, to e knowngs “Record of Agents of Foreign Corpora=~
tions, " and shall ghter and record therein the name of every foreign
corporation, certified by the Secretyry of State as provided in section
341 of this title; the name of its agemt or agents, the name of the state
in which the gorporation is incorporatedy. and the date of the filing of
the certificate in the office of the Secretary of State. For making the
above entries the prothonotary making the same shall receive from each
foreign ctrporation a fee of one dollar, to be coNected from each corpo-
ration gnd paid over by the Secretary of State.

No change suggested, but is this section necessary at all?

j
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§347. Service of pmces:sm@%ﬁo\t k‘éu %‘\GXM\K

All process issued out of any court of this State, against-any
ration-which-hasqualifiedte business-in-thisSeere, all orders

made by any court of this State%%ll rules and notices of any k re- - g,p!j:
quired to be served on or given‘to anﬁ%poration%&b%é&éfﬁé c%i"’?)‘i*w A
given to the agent of the corporation designated in accordance with

section 341 of this title, and such service or notice shall be as effectual

and shall operate as if it had been served on or given to the corpeoration.

10 Del, C.., §3111 provides that process is to be served on the president
or head officer if residing in the State and, if not, on any officer, director
or manager, It provides that in the case of a foreign corporation, if none
of the aforementioned people are residents and there is no certified agent,

process may be served on any agent then in the State.



§ 348. Change of agent upon whom process may be served

(a) Any foreign corporation, which has qualified to do business
in this State, by filing a certificate of the same kind and nature, and
executed as required by section 341 of this title, may change its agent
and substitute another agent for the purposes of this subchapter.
AVeErv-aseni-saa e e of h D00 ment-be-a-resrdent-o

(b) Any individual or corporation thzt-hresbwer designated by
a foreign corporation as its authorized agent for service of process may
resign by filing with the Secretary of State a signed statement that
he or it is unwilling to continue to act as the agent of the corporation
for service of process, including in the statement the post office address
of the corporation. Upon the expiration of 30 days after the filing of
the statement with the Secretary of State, the capacity of the indi-
vidual or corporation, as agent, shall terminate. Upon the filing of the
statement, the Secretary of State forthwith shall give written notice,
bysmmik; to the corporationb?)??}‘fe filing of the statement, which notice
shall be addressed to the coqrporation at the post office address given in
the statement.

.(c) If any agent designated and certified as required by sec-
tion 341 of this title shall die or remove from this State, or resign,
then the foreign corporation for which the agent had been so desig-
pated and certified shall, within ten days after the death, removal
or resignation of its agent, substitute, designate and certify to the
Secretary of State, the name of another agent for the purposes of
this subchapter, and all process, orders, rules and notices mentioned
in section 347 of this title may be served on or given to the substituted
agent with like effect as is prescribed in said section.

et e srining 14 o
.




§ 349. Violations and penalties &O S

Any foreign corporatW
smy-business of any kind i this State without first

having complied with sections 341-348 of this title| AN fined not
less than $200 nor more than $500 for each such offense Any agent
of any foreign corporation that shall Ha%aet—m business within-the

\N\ Hmtrsof-this State for any foreign corporation before the foreign cor-
poration has complied with all of said sectxonsﬁ%e fined not less
than $100 nor more than $500 for each such offense

No change suggested




c ’ i ' C ‘ . : New Sectlon Numbay
| New Provision {after § 349)
. 5 \ NEW TEXT
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a ' Injunctions,
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DELAWARE CORPORATION LAW REVISION COMMITTEE
350 DELAWARE TRUST BUILDING
WILMINGTON, DELAWARE 19801

CLARENCE A. SOUTHERLAND
CHAIRMAN

RICHARD F, CORROON
VICE CHAIRMAN

S. SAMUEL ARSHT J”nuary 26 s 1967
HENRY M. CANBY

ELISHA C, DUKES
SECRETARY OF STATE OF DELAWARE

DANIEL L. HERRMANN
DAVID H. JACKMAN
ALFRED JERVIS
IRVING MORRIS

MRS. MARGARET S. STOREY .
DIRECTOR CORPORATION DEPARTMENT

DEPARTMENT OF STATE OF DELAWARE
SECRETARY

.
S,/ Samuel Arsht, Esquire

enry M. Canby, Esquire
Charles S. Crompton, Jr., Esquire
Charles F. Richards, Jr., Esquire
Walter K. Stapleton, Esquire

Gentlemen:

I have talked to Margaret Storey about
§ 133 and 134. She believes that upon the change
f address or resignation of a resident agent the
iling of a single certificate is preferable.

incerely yours,

q
ﬂ

AY

RFC:mp





